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SHIRE OF WYNDHAM EAST KIMBERLEY
MINUTES ORDINARY COUNCIL MEETING

WYNDHAM COUNCIL CHAMBERS
HELD ON 30 AUGUST 2016 AT 5:30PM

1. DECLARATION OF OPENING / ANNOUNCEMENT OF VISITORS
The Shire President declared the meeting open at 5.30pm.

2. RECORD OF ATTENDANCE / APOLOGIES / LEAVE OF ABSENCE

(PREVIOUSLY APPROVED)
ATTENDANCE
Cr J Parker Shire President
Cr K Wright Deputy Shire President
Cr B Robinson Councillor
Cr D Spackman Councillor
Cr S Rushby Councillor
Cr E Bolto Councillor
Cr N Perry Councillor
Cr S Cooke Councillor (by phone)

Cr A Petherick

C Askew

N Te Pohe
D Klye

L Gee

M Le Riche

GALLERY

W Richards
P Bawden
R Adams

L Hannagan
C McLachlan
J Williams
V McEvoy
P O'Neill

E Venables
E Hooper

B Martin

J Spragg

D Aladin

P Aladin

L Pedler

C Magnay
R Walsh
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Councillor

Chief Executive Officer
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Director Infrastructure

Director Community Development
Executive Assistant (Minute Taker)

SWEK
SWEK
SWEK
SWEK

EKCCI
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SJA Wyndham
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APOLOGIES
Nil
LEAVE OF ABSENCE PREVIOUSLY APPROVED
Nil
3. DECLARATION OF INTEREST

e Financial Interest

Councillor/Officer Item Title Description of Interest
Proposed Bed and P & T Searle Lease one of

Cr A Petherick 12.3.6 | Breakfast — Lot 44 Weaber | our properties and one of
Plain Road, Kununurra their daughters work for me

| have previously completed
work on the road mentioned
in the item and this may
occur again

Proposed Bed and
Cr S Rushby 12.3.6 | Breakfast — Lot 44 Weaber
Plain Road, Kununurra

Potential of future RFQ &
Tenders submitted by my
business

Regional Price Preference

Cr B Robinson 12.4.1 -
Policy

My husband owns and
operates a business that
Regional Price Preference provides Tenders and RFQ’s
Policy to the shire and this
particular policy would be of
benefit.

Cr S Cooke 12.4.1

e Impartiality Interest

Councillor/Officer Iltem Title Description of Interest

| am the delegate for the

2016/2017 Delegations majority of delegations within
C Askew 12.2.1 Register the 2016/17 Delegations
Register
The sub delegations
D Klye 1221 201(_3/2017 Delegations res_ultmg from this item have
Register a direct effect on my role as

Director Infrastructure
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As an employee of the Shire,
: | have been provided with
N Te Pohe 12.2.1 éOlE}/ZOl? Delegations sub-delegations by the CEO
egister .
of some of the delegations
contained in this register
Delegations provided to the
CEO and directly to the
: Director Community
L Gee 12.2.1 2016/2017 Delegations Development, and
Register .
subsequent sub delegations
provide financial and
legislative powers
Cr S Rushby 12.2.5 Request to Appear Item pertains to myself
Remotely
| have a number of family in
Cr N Perry 1241 Reglonal Price Preference Kun_unurrq who have
Policy business interests that may
benefit from this policy
| have a personal connection
Cr S Rushby 1241 Reglonal Price Preference to a contractor, however this
Policy contractor Is not a contractor
to the Shire or WALGA
Cr A Petherick 1241 Reglonal Price Preference My famlly could have
Policy financial interest

e Proximity Interest
Nil

4. RESPONSE TO PREVIOUS PUBLIC QUESTIONS TAKEN ON NOTICE

Rhonda Guerinoni, Kununurra

Question — Fuel Trans are now renting Plant Hire Services old yard in Stockman road. Has
the yard been now rezoned to a fuel farm for their use?

Lot 2204 Stockman Road, Kununurra is zoned Composite Industry under Town Planning
Scheme No 7 — Kununurra and Environs.

Fuel Depot is a use class that Council may at its discretion permit (‘AA’) in the Composite
Industry zone. As such, rezoning of the land is not required for this use to be considered and
approved in this location.

FuelTrans has recently approached the Shire in relation to the use of the land, and their
intention to submit a development application.
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Donna Aladin, Kununurra

Question — why have street signs around town been erected and why have they been taken
down and what is the expense to the Shire?

The Roads to Recovery signage was erected at the termination points of works funded by
the Roads to Recovery program as a condition of receiving the funds for the works. The
signage is required to remain in place for 12 months after the completion of the project.
Signs are sometimes removed from one project and reused on a subsequent Roads to
Recovery project.

The recent reseal work in Kununurra was a Roads to Recovery funded project and Roads to
Recovery signage was erected for that work. The work is now 12 months old and the signs
are now being redeployed to a Roads to Recovery project in Wyndham.

The Roads to Recovery signage is provided and installed as part of Roads to Recovery project
and funding

5. PUBLIC QUESTION TIME
Donna Aladin, Kununurra

My answer to my question was incorrect and was | was hoping on some more clarification.
The signs were not put up 12 months ago (after road works was finished) they were put up
and taken down within two weeks recently.
1. Why weren't the signs put up after the road works were completed
2. Does Roads to Recovery know their conditions were not obeyed as stated in your
letter to me?

Cr J Parker responded — we will take the questions on notice and the Director of
Infrastructure will be in touch to clarify details of the roads in question.

Vivienne McEvoy, Kununurra

Has the 2016/17 Shire budget been passed by Council? If not, is there an intention to pass
the budget withing the next 3 weeks, prior to the 215t September 2016 to ensure that we as a
community can still financially survive? If this is no intention to meet this date, what plans are
in place within the Shire to ensure the immediate operational requirements of the Shire?

Cr J Parker responded — The Shire Budget for 2016/17 has not been passed yet, however it
is our intention to adopt the budget before the Minister’s time limit expires.

Dorte Maria Bolten Magnay, Kununurra (in absentia)
Which Councillors and/or Senior Staff actions led to the appointed mediator Graham
Castledine to find that there was “insuffiecient commitment to either the process proposed,

or the desired outcomes”?

Cr J Parker — Question will be taken on notice due to questioner not being in attendance.
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6. APPLICATIONS FOR LEAVE OF ABSENCE

Cr Petherick requested a leave of absence for the October 2016 Ordinary Council Meeting.
COUNCIL DECISION

Minute No:11449

Moved: Cr K Wright
Seconded: Cr N Perry

That Cr Petherick be granted leave of absence for the October 2016 Ordinary
Council Meeting

Carried 9/0

7. PETITIONS

Nil

8. CONFIRMATION OF MINUTES

OFFICER'S RECOMMENDATION 1

That Council confirms the Minutes of the Ordinary Council Meeting held on 26 July
2016.

COUNCIL DECISION

Minute No: 11450

Moved: Cr K Wright
Seconded: Cr B Robinson

That Council confirms the Minutes of the Ordinary Council Meeting held on 26 July
2016.

Carried 9/0

Note: The Minutes of the Ordinary Council Meeting held on 26 July 2016 are provided under
separate cover via www.swek.wa.gov.au
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OFFICER'S RECOMMENDATION 2

That Council confirms the Minutes of the Special Council Meeting held on 23 August
2016 at 5pm.

COUNCIL DECISION

Minute No: 11451

Moved: Cr K Wright
Seconded: Cr B Robinson

That Council confirms the Minutes of the Special Council Meeting held on 23
August 2016 at 5pm.

Carried 9/0

Note: The Minutes of the Special Council Meeting held on 23 August 2016 at 5pm are
provided under separate cover via www.swek.wa.gov.au

OFFICER’'S RECOMMENDATION 3

That Council confirms the Minutes of the Special Council Meeting held on 23 August
2016 5:30pm.

COUNCIL DECISION

Minute No: 11452

Moved: Cr K Wright
Seconded: Cr N Perry

That Council confirms the Minutes of the Special Council Meeting held on 23
August 2016 5:30pm.

Carried 9/0

Note: The Minutes of the Special Council Meeting held on 23 August 2016 at 5:30pm are
provided under separate cover via www.swek.wa.gov.au

9. ANNOUNCEMENTS BY THE PERSON PRESIDING WITHOUT DISCUSSION

Nil
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10. MATTERS FOR WHICH THE MEETING MAY BE CLOSED
Nil

11. DEPUTATIONS / PRESENTATIONS / SUBMISSIONS
Nil

12. REPORTS

12.1. MATTERS ARISING FROM COMMITTEES OF COUNCIL

12.1.1. Consideration of Recommendations Contained Within the Minutes of
the Audit (Finance and Risk) Committee Meeting of 9 August 2016

DATE: 30 August 2016

AUTHOR: Natalie Octoman, Director Corporate Services
RESPONSIBLE OFFICER: Natalie Octoman, Director Corporate Services
FILE NO: Various

DISCLOSURE OF INTERESTS: Nil

COUNCIL DECISION

Minute No: 11453

Moved: Cr B Robinson
Seconded: Cr N Perry

That Council accept the Audit (Finance and Risk) Committee Recommendations 1, 2, 3,
4 and 5 en bloc.

Carried 9/0

VOTING REQUIREMENT

Simple Majority

COMMITTEE'S RECOMMENDATION 1

In relation to Item “7.1 - Standing Item - Leases” that the Audit (Finance and Risk)
Committee recommends to the Council that it notes the Confidential Lease Schedule
and New Renewal Lease Schedule attached to the minutes of the Audit (Finance and
Risk) Committee meeting of 9 August 2016.
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VOTING REQUIREMENT

Simple Majority

COMMITTEE’'S RECOMMENDATION 2

In relation to Item “7.2 - Standing Item - Rates Debtors” that the Audit (Finance and
Risk) Committee recommends to the Council that the actions being undertaken by the
administration in regard to rates debtors, including rates debts in legal process are
sufficient and appropriate.

VOTING REQUIREMENT

Simple Majority

COMMITTEE’'S RECOMMENDATION 3

In relation to Item “7.3 - Standing Item - Sundry Debtors” that the Audit (Finance and
Risk) Committee recommends to the Council that the actions being undertaken by the
administration in regard to sundry debtors including sundry debts in legal process are
sufficient and appropriate.

VOTING REQUIREMENT

Simple Majority

COMMITTEE’'S RECOMMENDATION 4

In relation to Item “7.4 - Standing Item - Insurance Claims” that the Audit (Finance and
Risk) Committee recommends to the Council that it notes the Confidential Insurance
Claims Register attached to the minutes of the Audit (Finance and Risk) Committee
meeting of 9 August 2016.

VOTING REQUIREMENT

Simple Majority

COMMITTEE'S RECOMMENDATION 5

In relation to Item “8.1 - Update Regarding Lots 401 and 402 Pearse Street, Wyndham
(Assessments A5594 and A5595” that the Audit (Finance and Risk) Committee reports
to the Council that it note the status of Lots 401 and 402 Pearse Street, Wyndham for
the purpose of a potential future reconsideration of the resolution from 27th May 2014
to take possession of the land, and on receipt of the recommendations from the
Department of Environment Regulation make an informed decision.

PURPOSE

That the Council consider the recommendations from the Audit (Finance and Risk)
Committee at its meeting of 9 August 2016.
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NATURE OF COUNCIL'S ROLE IN THE MATTER

Leader - plan and provide direction through policy and practices
Regulator - enforce state legislation and local laws

BACKGROUND/ PREVIOUS CONSIDERATIONS BY COUNCIL/ COMMITTEE

The background and details supporting the recommendations are contained in the Audit
(Finance and Risk) Committee meeting minutes of 9 August 2016.

STATUTORY IMPLICATIONS

Various - detailed within the Minutes of the 9 August 2016 Audit (Finance and Risk)
Committee meeting.

POLICY IMPLICATIONS

Various - detailed within the Minutes of the 9 August 2016 Audit (Finance and Risk)
Committee meeting.

IMPLICATIONS

Various - detailed within the Minutes of the 9 August 2016 Audit (Finance and Risk)
Committee meeting.

STRATEGIC IMPLICATIONS

Strategic Community Plan 2012-2022

Goal 1: Strong leadership and governance that underpins a more strategic approach to
community engagement, regional development and organisational sustainability

Objective 1.4: Business innovation, efficiency and improved services

Strategy 1.4.1 : Ensure legislative compliance and follow best practice principles in planning
and service delivery

RISK IMPLICATIONS

Various - detailed within the Minutes of the 9 August 2016 Audit (Finance and Risk)
Committee meeting.

COMMUNITY ENGAGEMENT

No community engagement is required.
COMMENTS

Various - detailed within the Minutes of the 9 August 2016 Audit (Finance and Risk)
Committee meeting.

ATTACHMENTS

Nil
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12.2. CHIEF EXECUTIVE OFFICER

C Askew declares an impatrtiality interest as he is the delegate for the majority of delegations
within the 2016/17 Delegations Register.

D Klye declares an impartiality interest as the sub delegations resulting from this item have a
direct effect on my role as Director Infrastructure.

N Te Pohe declares an impartiality interest as an employee of the Shire, she has been
provided with sub-delegations by the CEO of some of the delegations contained in this
register.

L Gee declares an impartiality interest as Delegations provided to the CEO and directly to

the Director Community Development, and subsequent sub delegations provide financial
and legislative powers

12.2.1. 2016/17 Delegations Register

DATE: 30 August 2016

AUTHOR: Lisa Hannagan, Senior Risk and Governance Officer
RESPONSIBLE OFFICER: Louise Gee, Acting Chief Executive Officer

FILE NO: PL.02.1

DISCLOSURE OF INTERESTS: The Acting CEO declares an impartiality interest in this
item as they are the delegate for the majority of the
delegations within the 2016/17 Delegations Register.

VOTING REQUIREMENT

Absolute Majority

OFFICER’'S RECOMMENDATION

That Council adopts the 2016/17 Delegations Register.

Cr Robinson moved the recommendation with the following amendment:

e The inclusion of correct version of delegation 34 as per email received and tabled at
the meeting (and endorsed by Council at the 27 October 2015 Ordinary Council
Meeting),

e Delegation 3 being amended to replace the words “one week” with “one month” and,

e Delegation 8 point 3 the amount of $500 increased to $1,000

Cr Perry seconded the recommendation with amendments.
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Cr Spackman moved an amendment that the note in Delegation 7 be included into point 4
and include the word “publicly” between the words “were” and “invited” from the note. The
mover and seconded accepted the amendment.

COUNCIL DECISION

Minute No: 11454

Moved: Cr B Robinson
Seconded: Cr N Perry

That Council adopts the 2016/17 Delegations Register with the following amendments:

e theinclusion of correct version of delegation 34 as per email received and
tabled at the meeting;

e Delegation 3 being amended to replace the words “one week” with “one
month”;

e Delegation 8 point 3 the amount of $500 increased to $1,000; and

e the notein Delegation 7 be included into point 4 and include the word “publicly”
between the words “were” and “invited” from the note.

Carried 6/3

For: Cr J Parker, Cr K Wright, Cr E Bolto, Cr N Perry,
Cr S Cooke, Cr B Robinson

Against: Cr D Spackman, Cr A Petherick, Cr S Rushby

PURPOSE
To undertake the statutory annual review of the Delegations Register.

NATURE OF COUNCIL’'S ROLE IN THE MATTER

Leader - plan and provide direction through policy and practices

BACKGROUND/ PREVIOUS CONSIDERATIONS BY COUNCIL/ COMMITTEE

The Local Government Act 1995 allows Council to delegate to the Chief Executive Officer
exercise of certain powers or the discharge of any of its duties under the Act.

The Local Government Act 1995 also allows for the Chief Executive Officer to delegate any
of their powers to another employee (sub delegate) and this is completed once the
delegations to the CEO are adopted. Sub delegations are in writing and included in a
separate Register.

Under certain legislation, Council is not able to delegate the responsibility for appointing

authorised persons to the Chief Executive Officer. In these instances, appointment of
authorised persons must be approved directly by Council. Although these authorisations do
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not have delegated authority, they are included in this register for ease of reference and
review.

The purpose of Council delegating authority to the CEO is to assist with improving the time
taken to make decisions within the constraints of relevant legislation.

The Register of Delegations to the CEO is to be reviewed at least once every financial year.
The Delegations Register for 2015/16 was reviewed and adopted by Council at the Ordinary
Council Meeting held 25 August 2015. An amendment was made to the Delegations
Register at the Ordinary Council Meeting held 22 September 2015 and a further amendment
was made at the Ordinary Council Meeting held on 31 May 2016.

STATUTORY IMPLICATIONS

Local Government Act 1995
5.42 Delegation of some powers and duties to CEO

(1) A local government may delegate* to the CEO the exercise of any of its power or the
discharge of any of its duties under -
(a) This Act other than those referred to in section 5.43; or
(b) The Planning and Development Act 2005
* Absolute majority required.

(2) A delegation under this section is to be in writing and may be general or as otherwise
provided in the instrument of delegation.

5.43 Limits on delegations to the CEO
A local government cannot delegate to a CEO any of the following powers or duties:

(@) any power or duty that requires a decision of an absolute majority or a 75%
majority of the local government;

(b)  accepting a tender which exceeds an amount determined by the local
government for the purpose of this paragraph;

(c) appointing an auditor;

(d)  acquiring or disposing of property value at an amount exceeding an
amount determined by the local government for the purposes of this
paragraph;

(e) any of the local government’s powers under section 5.98, 5.98A, 5.99,
5.99A or 5.100;

() borrowing money on behalf of the local government;

(g) hearing or determining an objection of a kind referred to in section 9.5;

(ha) the power under section 9.49A(4) to authorise a person to sign documents
on behalf of the local government;

(h)  any power or duty that requires the approval of the Minister or Governor;

0] such other powers as may be prescribed.
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5.44 CEO may delegate powers and duties to other employees

(1) A CEO may delegate to any employee of the local government the exercise of
any of the CEQ'’s powers or the discharge of any of the CEO’s duties under
this Act other than this power of delegation.

(2) A delegation under this section is to be in writing and may be general or as
otherwise provided in the instrument of delegation.

3) This section extends to a power or duty the exercise or discharge of which
has been delegated by a local government to the CEO under section 5.42,
but in the case of such a power or duty -

(@) the CEO’s power under this section to delegate the exercise of that
power or the discharge of that duty; and

(b) the exercise of that power or the discharge of that duty by the CEQO’s
delegate;

Are subject to any conditions imposed by the local government on its

delegation to the CEO.

4) Subsection (3)(b) does not limit the CEQO’s power to impose conditions or
further conditions on the delegation under this section.

(5) In subsections (3) and (4) -
“Conditions” includes qualifications, limitations or exceptions.
5.45 Other matters relevant to delegations under this Division

Q) Without limiting the application of sections 58 & 59 of the Interpretation Act
1984 -

@) a delegation made under this Division has effect for the period of time
specified in the delegation or where no period has been specified,
indefinitely; and

(b) any decision to amend or revoke a delegation by a local government
under this Division is to be by an absolute majority.

(2) Nothing in this Division is to be read as preventing -
@ a local government from performing any of its functions by acting
through a person other than the CEO; or
(b) A CEO from performing any of his or her functions by acting through
another person.
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5.46 Register of, and records relevant to, delegations to the CEO and employees

(1) The CEO is to keep a register of the delegations made under this Division to the
CEO and to employees.

(2) At least once every financial year, delegations made under this division are to be
reviewed by the delegator.

(3) A person to whom a power or duty is delegated under this Act is to keep records
in accordance with the regulations in relation to the exercise of power or the
discharge of the duty.

POLICY IMPLICATIONS

The Delegations Register makes reference to numerous Policies, however there are no
requirements for the Policies to be amended as a result of the proposed updates.

FINANCIAL IMPLICATIONS

Nil

STRATEGIC IMPLICATIONS

Strategic Community Plan 2012-2022

Goal 1: Strong leadership and governance that underpins a more strategic approach to
community engagement, regional development and organisational sustainability

Objective 1.4: Business innovation, efficiency and improved services

Strategy 1.4.1 : Ensure legislative compliance and follow best practice principles in planning
and service delivery

RISK IMPLICATIONS

Risk: Failure to comply with legislative requirements leading to damage of reputation and/or
financial loss.

Control: Review policies and procedures in accordance with review schedule.

COMMUNITY ENGAGEMENT

No community engagement is required, however Shire Officers will be notified of the
amendments accordingly.
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COMMENTS

The 2016/17 Delegations Register is separated into three sections for clarity and ease of

reference:

1. Statutory Delegations - Local Government Act 1995
2. Statutory Delegations - Other legislation

3. Council Appointed Persons and Officers

The following amendments have been made to the 2015/16 Delegations Register:

2015/16 Delegation Amendment
Statutory Delegations - Local Government Act 1995
1. Right to inspect confidential information No change

2. Authority to sign and certify documents and affix the
common seal.

Minor text changes

for review

3. Acting Chief Executive Officer No change
4. Representing Local Government in Court No change
5. Authority to initiate proceedings No change
6. State Administrative Tribunal - response to applications No change

7. Expressions of Interest and Tenders

Minor text changes

8. Disposal of Property

Minor text changes

9. Private Works

No change

10. Expenses of Elected Members and Staff

No change

11. Waive, grant concessions or write of debts

Minor text changes

12. Payments from the Municipal Fund and Trust Fund

No change

13. Rate Book

No change

14. Rates and Service Charges (Including Fees & Charges)
payment agreements.

Minor text changes

15. Investments No change
16. Expenditure before adoption of budget No change
17. Contract variations Amended
18. Recovery of debts No change
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Occupancy and Building Approval Certificates

19. Sale of impounded or confiscated vehicles, animals or No change
goods

20. Enforcement and Infringement Notices No change
21. Certain things to be done in respect of land No change
22. Powers of Entry No change
23. Public Thoroughfares No change
24. Gates across public thoroughfare No change
25. Dangerous excavation in or near public thoroughfare No change
26. Crossovers No change
27. Permission to deposit materials on, or excavate adjacent | No change
to a street.

28. Events on Roads No change
29. Road trains and extra mass permits No change
30. Temporary Road Closures ** NEW **
31. Traffic regulatory signs No change
32. Appointment or authorised persons No change
33. Audit (Finance & Risk) Committee No change
Statutory Delegations - Other Legislation

34. Local Planning Scheme No. 7 No change
35. Strata Titles - Issue of Local Authority Certificate No change
36. Planning and Development Act 2005 - lllegal No change
Development

37. Planning and Development Act ** NEW **
38. Building Act 2011 and Building Regulations 2012 - No change
Designate authorised person

39. Building Act 2011 and Building Regulations 2012 - No change
Building Orders

40. Building Act 2011 and Building Regulations 2012 - No change
Building and Demolition Permits

41. Building Act 2011 and Building Regulations 2012 - No change
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Officer

42. Bush Fires Act 1954 - Variation to Firebreak Orders No change
43. Bush Fires Act 1954 - Variation to Prohibited Burning No change
Times

44. Food Act 2008 - Prohibition Orders, Certificates of No change
Clearance

45. Liquor Control Act 1988 - Certification No change
46. Gaming and Wagering Commission Act 1987 - Gaming No change
47. Cat Act 2011 - Powers, duties and functions No change
48. Cat Act 2011 - Appointment of Authorised Persons No change
49. Dog Act 1976 - Powers, duties and functions No change
50. Dog Act 1976 - Appointment of Authorised Persons No change
51. Pound Keepers - Appointment of Rangers No change
Council Appointed Authorised Persons & Officers

52. Health Act 1911 - Appointment of Deputy No change
53. Food Act 2008 - Appointment of Authorised Officers No change
54. Food Act 2008 - Appointment of Designated Officers Amended
55. Caravan Parks and Camping Grounds Act 1995 - Amended
Appointment of Authorised Person

56. Caravan Parks and Camping Grounds Act 1995 - “NEW”
Infringements

57. Control of Vehicles (Off Road Areas) Act - Authorised No change

Changes within the Draft 2016/17 Delegations Register are marked in red font.

As noted above there have been minor text changes to reflect the terminology used in the

regulations.

As highlighted above, there is 1 new delegation for Temporary Road Closures.

Under Statutory Delegations there is 1 new item under the Planning and Development Act

2005 for Authorisations (#37).

Under Council Appointed Persons there is 1 new item under the Caravan & Camping

Grounds Act 1995 for Infringements (#56).

30 August 2016
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There have been minor text amendments to two Statutory Appointments.

ATTACHMENTS - Item 12.2.1

Attachment 1 - 2016/17 Draft Delegations Register
Attachment 2 - Local Government Operational Guideline - Number 17
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Attachment 1 - 2016/17 Draft Delegations Register

COUNCIL DELEGATIONS REGISTER
2016/17

SHIRE OF WYNDHAM EAST KIMBERLEY

All Delegations included within this Register were adopted at a meeting of the Council held

22 September2015 .
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OVERVIEW
LOCAL GOVERNMENT ACT REGISTER OF DELEGATIONS

The aim of delegated authority is to assist with improving the time taken to make
decisions within the constraints allowed by the relevant legislation.

The Local Government Act 1995 allows for a local government to delegate to the Chief
Executive Officer (Sections 5.42 and 5.43) the exercise of any of its powers or the
discharge of any of its duties under the Act.

The Act allows for the Chief Executive Officer to delegate any of their powers to another
employee; this must be done in writing. The Act allows for the Chief Executive Officer to
place conditions on any delegations if they desire. The powers cannot, however, be
further sub-delegated.

The purpose of this document is to detail which authorities have been delegated by the
Council to the Chief Executive Officer.

The manual details the related document(s) where the power to delegate is derived from.
This enables easier cross referencing.

LIMITS ON DELEGATIONS TO THE CEO

In accordance with section 5.43 of the Local Government Act 1995 the following are
decisions that cannot be delegated to the Chief Executive Officer:

- Any power or duty that requires a decision of an absolute majority or 75% majority
of the local government;

- accepting a tender which exceeds an amount determined by the local government;

- appointing an auditor;

- acquiring or disposing of any property valued at an amount determined by the
local government;

- any of the local government’s powers under Sections 5.98, 5.99 and 5.10 of the
Act;

- borrowing money on behalf of the local government;

- hearing or determining an objection of a kind referred to in Section 9.5;

- any power or duty that requires the approval of the Minister or Governor; or

- such other duties or powers that may be prescribed by the Act.

Furthermore the following regulations prescribe powers and duties which cannot be
delegated to the CEO:

- Regulation 18G of the Local Government (Administration) Regulations 1996
prohibits the delegation to a CEO of the powers and duties under:

(a) Sections 7.12(a), 7.12A(3)(a) and 7.12A (4) of the Local Government Act
1995 (relating to meetings with auditors); and

(b) Regulations 18C and 18D (relating to the selection and appointment of CEQ’s
and reviews of their performance)

- Regulation 6 of the Local Government (Financial Management) Regulations 1996
prohibits the delegation of the duty to conduct an internal audit to an employee
(including a CEO) who has been delegated the duty of maintaining the local
government’s day to day accounts or financial management operations.
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REGISTER OF, AND RECORDS RELEVANT TO, DELEGATIONS

A register of delegations relevant to the Chief Executive Officer and other employees is
to be kept and reviewed at least once every financial year as per section 5.46(1) and (2)
of the Act. If a person exercising a power or duty that they have been delegated, the Act
requires that records be kept whenever the delegated authority is exercised as per
section 5.46(3) of the Act.

The record is to contain the following information:
- How the person exercised the power or discharged the duty;
- When the person exercised the power or discharged the duty; and
- The persons or classes of persons, other than Council or committee members or
employees of the Local Government, directly affected by the exercise of the
power or the discharge of the duty under Regulation 19 of Local Government
(Administration) Regulations 1996.

Business units responsible for a work process are to ensure that data is captured and
records managed in accordance with all legislation, as well as preparing reports to
Council where required under a specific delegation.

A person to whom a power is delegated under the Act is considered to be a ‘designated
employee’ under section 5.74(1) of the Act and is required to complete a primary and
annual return each year.

ACTING THROUGH

The Act does not specifically define the meaning of the term “acting through”, however
section 5.45(2) states;
“Nothing in this Division is to be read as preventing —
(@) A local government from performing any of its functions by acting through a
person other than the CEO; or
(b) A CEO from performing any of his or her functions by acting through another
person.”

The Department of Local Government & Communities Guideline No.17 — Delegations,
established the principal issue in determining whether a statutory function or duty is
suitable for ‘acting through’ is that, were the statute provides no discretion in carrying out a
function or duty, then the function or duty may be undertaken through the ‘acting through’
concept.

Conversely, where the statute allows for discretion on the part of the decision maker,
then the function must be:

- Delegated; or,

- Where applicable a person authorised; or,

- A policy implemented that provides sufficient control,
For another person to have that authority and fulfil the function or duty.

Where considered appropriate and effective in operation, discretionary matters will be
determined by Council through policy. The policy decision may then be implemented by
officers through the ‘acting through’ concept. In these instances there is no need for a
delegated authority as it is the responsibility of the CEO to implement the Shire’s policies.
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PERIOD OF ANY DELEGATION

A delegation of authority has effect for the period of time specified in the instrument of
delegation or, where no period is specified, indefinitely.

Any decision by Council to revoke or amend a delegated authority must be passed by an
absolute majority.

COUNCIL APPOINTED AUTHORISED PERSONS & OFFICERS

Under certain legislation, Council is not able to delegate the responsibility for appointing
authorised persons to the Chief Executive Officer. In these instances, appointment of
authorised persons must be approved directly by Council. These authorisations do not
have delegated authority, however they are included in this register for ease of reference
and review.
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STATUTORY DELEGATIONS— LOCAL GOVERNMENTACT 1995

1.

RIGHT TO INSPECT CONFIDENTIAL INFORMATION

LEGISLATIVE POWER Local Government Act 1995 Section 5.42

DELEGATE Chief Executive Officer

FUNCTION TO BE PERFORMED

The Council delegates its authority and power to the Chief Executive Officer to determine
whether information prescribed as confidential may be made available for inspection under
section 5.95(7) of the Local Government Act 1995.

Subiject to:

(@) Compliance with Regulations 29A and 29B of the Local Government
(Administration) Regulations.
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2. AUTHORITY TO SIGN & CERTIFY DOCUMENTS & AFFIX THE COMMON SEAL

LEGISLATIVE POWER Local Government Act 1995, Section 9.49A (4) and 9.31

DELEGATE Shire President and Chief Executive Officer

FUNCTION TO BE PERFORMED

The Council delegates its authority and power to the Shire President and the Chief
Executive Officer to execute documents and affix the Common Seal thereto, where such
documents result from the following transactions:

1. Where land is disposed of pursuant to Section 3.58 of the Local Government Act
1995 (As Amended).

2. Where land is acquired pursuant to Section 3.55 and 3.59 of the Local
Government Act 1995 (As Amended).

3. In respect of leases of land and licence to occupy municipal property where
approved by the Council.

4. In respect of leases for the purchase of plant and equipment approved by the
Council.

5. In respect of easements and legal agreements over land for the purpose of drainage
or conditions arising from subdivision of land and planning approvals.

6. In respect of withdrawal of caveats and surrender of easements where the Chief
Executive Officer considers that the Council’s interests have been satisfied.

7. In respect of agreements required for funding of Council works and services
considered with the resolution of the Council or requiring renewal of the agreement
for funding currently provided.

8. Inrespect of the final adoption of local laws by the Council.

Subject to-

(a) Council being notified via a report to be submitted to each Council Meeting in

relation to the execution of documents and affixing of the Common Seal, subsequent
to the Common Seal being utilised.
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3.

ACTING CHIEF EXECUTIVE OFFICER

LEGISLATIVE POWER Local Government Act 1995, Sections 5.36 and 5.39
DELEGATE Chief Executive Officer
FUNCTION TO BE PERFORMED

The Council delegates its authority and power to the Chief Executive Officer to appoint
one of the Shire of Wyndham East Kimberley's Directors to perform the role of Acting Chief
Executive Officer during any periods of approved leave of absence or absence from the
Shire for periods up to one week. For periods in excess of one week this will be referred to
Council for consideration.

In making this delegation the Council has determined that the Shire’s Directors are
suitably qualified to perform the role of Acting Chief Executive Officer.

The Shire's Directors are, Director Corporate Services, Director Infrastructure and Director
Community Development.
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4. REPRESENTING LOCAL GOVERNMENT IN COURT

LEGISLATIVE POWER Local Government Act 1995 Section 9.29
DELEGATE Chief Executive Officer
FUNCTION TO BE PERFORMED

The Council delegates its authority and power to the Chief Executive Officer to appoint
persons pursuant to section 9.29 of the Local Government Act 1995, to represent the
Shire of Wyndham East Kimberley generally in proceedings in the court of petty sessions
and Local Court.

Definitions-

proceedings means —

(a) proceedings in the Magistrates Court, the Children’s Court or the State Administrative
Tribunal; or

(b) proceedings in respect of a claim against a person who takes the benefit of an Act for
the relief of bankrupt debtors.

(2) In proceedings a person who is —

(a) the CEO; or

(b) an employee of the local government appointed in writing signed by the CEO to
represent the local government generally or in a particular case,

may represent the local government in all respects as though the person were the
local government.

(3) The person representing the local government in the proceedings is entitled to be
reimbursed by the local government for any money paid or required to be paid by the
person as a result of representing the local government in the proceedings.
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5. AUTHORITY TO INITIATE PROCEEDINGS

LEGISLATIVE POWER Local Government Act 1995 Section 9.24

DELEGATE Chief Executive Officer

FUNCTION TO BE PERFORMED

The Council delegates its authority and power to the Chief Executive Officer to commence

a prosecution for an offence against this Act or under a Local Law under Section 9.24
of the Local Government Act 1995.
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6. STATE ADMINISTRATIVE TRIBUNAL — RESPONSE TO APPLICATIONS FOR REVIEW

LEGISLATIVE POWER Local Government Act 1995 and State Administrative
Tribunal Act 2004

DELEGATE Chief Executive Officer

FUNCTION TO BE PERFORMED

1. The Council delegates its authority and power to the Chief Executive Officer to
respond to applications for review, lodged with the State Administrative Tribunal,
including preparation of statements by respondent, liaison with the State
Administrative Tribunal and representation of the Council at review hearings,
where a decision made by the Council, or a condition or conditions associated
with that decision, is substantively in accordance with the Responsible Officer's
recommendation

2. Council delegates its authority and power to the Chief Executive Officer to engage
independent professional advice, including legal advice, where a decision made by
the Council, or a condition or conditions associated with that decision, is
substantially different from the Responsible Officer's recommendation.
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7. EXPRESSIONS OF INTEREST AND TENDERS

LEGISLATIVE POWER Local Government Act 1995 Sections 5.42 and 5.43 (b),
3.57(1), Local Government Functions and General
Regulations 1996, Regulations 11, 14(2a), 18(4) & (5), 20,
20(1), 20(2), 21(1), 23(3)

DELEGATE Chief Executive Officer

FUNCTION TO BE PERFORMED

The Council delegates its authority and power to the Chief Executive Officer to:

1. Publicly invite tenders before the local government enters into a contract for the supply
of goods and services.

2. Publicly invite tenders where considered beneficial, in lieu of seeking quotations or
purchases under the $150,000 threshold (excluding GST).

3. Determine in writing, before tenders are publicly |nV|ted the criteria for deciding which
tender should be accepted.

4. Make minor variations to a specification for goods and/or services before it enters into a
contract with the chosen tenderer

5. Seek expressions of interest before entering into the tender process.

6. Consider any expressions of interest and tenders that have not been rejected and
decide which, if any, of those expressions of interest and tenders are from persons who
it thinks could satisfactorily supply the goods or services and execute the associated
contract up to a value of $500,000 (excluding GST) provided that appropriate provision
has been made in the Council’s budget.

7. Decline any tender; and

8. Select the next most appropriate tender if the chosen tenderer is unable or unwilling to
enter into a contract to supply the variation requirement or the CEO and the tenderer
cannot agree on the variation requirement.

Provided that appropriate provision is made with reference to Council Policy CP/FIN-
3204 Purchasing.

Condition-

The CEO must ensure safe custody of tender documents submitted.

NOTE: Minor variations to a specification for goods and/or services shall be variations that are
less than 10% of the value of the chosen tender and do not alter the scope of the total goods
and/or services that tenderers were invited to supply
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8. DISPOSAL OF PROPERTY

LEGISLATIVE POWER Local Government Act 1995 Section 3.58 and Local
Government (Functions and General) Regulations 1996,
Regulation 30

DELEGATE Chief Executive Officer

FUNCTION TO BE PERFORMED

The Council delegates its authority and power to the Chief Executive Officer to:

1. Dispose of property by public tender or public auction where the individual value of the
property disposal is greater than $20,000 (Excluding GST) but less than $100,000
(Excluding GST) per item or land valued at an amount not exceeding $500,000,
provided that appropriate provision is made in the Council’'s Adopted Budget.

2. Dispose of property by other means than public tender or public auction, if before
agreeing to dispose of the property, local public notice is given of the proposed
disposition and submissions are considered, or if the market value is less than $20,000
(Excluding GST).

3. Dispose, gift or donate property with a maximum written down value of $500.

In this delegation:
Dispose includes to sell, lease, or otherwise dispose of, whether absolutely or not.

Property includes the whole or any part of the interest of a local government in property,
but does not include money.
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9. PRIVATE WORKS

LEGISLATIVE POWER Local Government Act 1995, Section 5.42 and 5.43(b)
DELEGATE Chief Executive Officer

FUNCTION TO BE PERFORMED

The Council delegates its authority and power to the Chief Executive Officer to enter into
commercial arrangements under which the Shire is to provide works or services, subject
to Council Policy CP/OPS-3650 Private Works and that the value of each arrangement

must not exceed the amount determined by the Council for the purposes of section
5.43(b) of the Local Government Act 1995.
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10. EXPENSES OF ELECTED MEMBERS AND STAFF

LEGISLATIVE POWER Local Government Act 1995 Sections 5.98, 5.101, 5.102 &
5.42

DELEGATE Chief Executive Officer
FUNCTION TO BE PERFORMED
That Council delegates its authority and power to the Chief Executive Officer to:

1. approve expenses which are to be reimbursed to elected members, provided that
the expenses are of the kind prescribed as those which the local government can
approve for reimbursement (subject to section 5.98(3));

2. approve reimbursement, either generally or in a particular case, to an elected
member of an expense;

3. reimburse an employee for an expense that was incurred in relation to a Shire
matter; and

4. make a cash advance to a person for an expense which can be reimbursed.
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11. WAIVE, GRANT CONCESSIONS OR WRITE OFF DEBTS

LEGISLATIVE POWER Local Government Act 1995, Section 6.12(1)(b) and (c)
DELEGATE Chief Executive Officer

FUNCTION TO BE PERFORMED

The Council delegates its authority and power to the Chief Executive Officer in-
exceptional-circumstances to:

1. Waive or grant concessions in relation to sundry debts owed to the Shire (other
than rates and services charges)

2. Write off money owed to the Shire

3. Determine the conditions to be applied to waive, grant a concession or write off
money owed to the Shire

Conditions:

a) Limited to individual debts not exceeding $500
b) Write-off rates and service charges not exceeding $200
¢) Report to the Audit (Finance and Risk) Committee on the exercise of this

delegation
In this delegation:

Waive means to provide a special concession to a person or organisation that
extinguishes a debt that would have been owed to the Shire. A waiver may be provided
prior to, or subsequent to the date that the debt is incurred.

Write Off occurs following the realisation that the asset can no longer be converted into
cash (eg. a bad debt), can provide no further use to the Shire, or has no market value.
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12. PAYMENTS FROM THE MUNICIPAL FUND AND TRUST FUND

LEGISLATIVE POWER Local Government (Financial Management) Regulations
1996, Regulations 5, 11, 12, 12(1)(a) and 13

DELEGATE Chief Executive Officer

FUNCTION TO BE PERFORMED

The Council delegates its authority and power to the Chief Executive Officer to-

1 Sign and issue purchase orders to incur liabilities from the Municipal Fund or the
Trust Fund on behalf of the Shire,

Subject to-
(a) Compliance with Council Policy CP/FIN-3204 Purchasing; and

(b)  Purchase orders only being issued for items of expenditure detailed within
the adopted annual budget, or for payments that have been authorised by a
resolution of Council in advance, or authorised in advance by the president
in an emergency.

2 Authorise and make payments by cheque, direct debit or electronic funds transfer
(EFT) from the Municipal Fund or the Trust Fund,

Subject to-
(@) The payment(s) only being for items of expenditure detailed within the adopted
annual budget, or for payments that have been authorised by a resolution of

Council in advance, or authorised in advance by the president in an emergency;
and

(b) The Chief Executive Officer signing payments made by cheque, or authorising
payments made by EFT; and

(c) Compliance with the requirements of Regulation 13 of the Local Government
(Financial Management) Regulations 1996.
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13. RATE BOOK

LEGISLATIVE POWER Local Government Act 1995 Section 5 and 6
DELEGATE Chief Executive Officer
FUNCTION TO BE PERFORMED

The Council delegates its authority and power to the Chief Executive Officer to perform
the following functions:

1. Extend the time for making an objection to the rate record for a period of time as it
sees fit in accordance with section 6.76(4) of the Local Government Act 1995; and

2. Consider any objection to the rate record and may either disallow it or allow it,
wholly or in part.

3. After making a decision on the objection, is to promptly serve upon the person

whom the objection was made, written notice of the decision and a statement of
reasons for that decision.

Minutes Ordinary Council Meeting 30 August 2016 Page 41 of 574



14. RATES AND SERVICES CHARGES (INCLUDING FEES AND CHARGES) PAYMENT
AGREEMENTS

LEGISLATIVE POWER Local Government Act 1995 Section 5 and 6
DELEGATE Chief Executive Officer

FUNCTION TO BE PERFORMED

The Council delegates its authority and power to the Chief Executive Officer to perform
the following functions:

1. Enter into an agreement under section 6.49 of the Local Government Act 1995
for the payment of a rate or service charge; subject to the requirements of Council
Policy CP/FIN-3212 Rates and Charges Debt Collection.
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15. INVESTMENTS

LEGISLATIVE POWER Local Government Act 1995 Section 5.42 and Local
Government (Financial Management) Regulations 1996,
Regulation 19

DELEGATE Chief Executive Officer

FUNCTION TO BE PERFORMED

That Council delegates its authority and power to the Chief Executive Officer:

1. to invest any monies held in the municipal fund or the trust fund that is not, for
the time being, required by the local government for any other purpose; and
determine to invest these monies in accordance with Council Policy
CP/FIN-3203 Investment;

2. to establish and document internal control procedures to be followed by
employees to ensure control over investments. The control procedures are to
enable the identification of:

@) the nature and location of all investments, and

(b) transactions related to each investment.
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16. EXPENDITURE BEFORE ADOPTION OF BUDGET

LEGISLATIVE POWER Local Government Act 1995 Section 5 and 6

DELEGATE Chief Executive Officer

FUNCTION TO BE PERFORMED

The Council delegates its authority and power to the Chief Executive Officer to authorise
operating expenditure and appropriate capital expenditure that is to be carried over from
the previous Annual Budget from the municipal fund prior to the adoption of the annual
budget.

Condition-

The CEO must include the expenditure in the draft budget to be presented to the Council.

Minutes Ordinary Council Meeting 30 August 2016 Page 44 of 574



17.

CONTRACT VARIATIONS

LEGISLATIVE POWER Local Government Act 1995, Section 5.42

DELEGATE Chief Executive Officer

FUNCTION TO BE PERFORMED

The Council delegates its authority and power to the Chief Executive Officer to:

1.

Approve individual contract variations up to a value of $150,000 (excluding GST), on the
condition the variation is necessary for the goods or services to be provided and does
not alter the scope of the contract.

Approve contract variations up to $500,000 (excluding GST) that are a renewal or
extension to the term of a contract, for contracts that contain a provision for an option to
renew or extend its term.

Conditions:

1.

The funds required to meet the cost of the variation is within the amount set aside in the
budget adopted by council.

For the purposes of this delegation a contract is defined as a legally binding agreement
between the Shire and another Party for the supply or goods and/or services.

The Chief Executive Officer is to ensure that documented procedures are established
and agreed in writing, prior to entering into a contract with regard to variations.

The Chief Executive Officer is to ensure that proposed variations to contracts are agreed
in writing, prior to commencement.
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18. RECOVERY OF DEBTS

LEGISLATIVE POWER Local Government Act 1995, Part 6 Financial Management
DELEGATE Chief Executive Officer

FUNCTION TO BE PERFORMED

The Council delegates its authority and power to the Chief Executive Officer to
determine if -

1. Court action should be taken to recover an unpaid rate or service charge that is
due and payable,

Subject to-

(@) Recovery action having been taken in accordance with Council Policy
CP/FIN-3212 Rates and Charges Debt Collection.
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19. SALE OF IMPOUNDED OR CONFISCATED VEHICLES, ANIMALS OR GOODS

LEGISLATIVE POWER Local Government Act 1995 Section 3.47(1), (2), (2a),
3.47A (1), 3.48, 3.58

DELEGATE Chief Executive Officer
FUNCTION TO BE PERFORMED
The Council delegates its authority and power to the Chief Executive Officer to:
1. Sell or otherwise dispose of any confiscated or impounded goods
2. Destroy an impounded animal where it is determined to be too ill or injured to treat

3. Where an offender is convicted, recover from the offender expenses incurred for
removing, impounding and disposing confiscated or impounded goods.
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20. ENFORCEMENT AND INFRINGEMENT NOTICES

LEGISLATIVE POWER Local Government Act 1995, Part 9, Division 2, Subdivision
1land?2
DELEGATE Chief Executive Officer

FUNCTION TO BE PERFORMED

The Council delegates its authority and power to the Chief Executive Officer to appoint
authorised persons to exercise the-

1. Powers and duties set out in the Local Government Act 1995 in respect of-

(&) Section 3.25(1) — Notices requiring certain things to be done by
owner or occupier of land.

(b) Section 3.27 — Things local government can do on land that is
not local government property.

(c) Section 3.31 — Entering property.

(d) Section 3.39 — Power to remove and impound.

(e) Section 3.40A (1) — Abandoned vehicle wreck may be taken.

() Section9.11 — Persons found committing breach of Act to
give name on demand.

(g) Section9.13 — Onus of proof in vehicle offences may be
shifted.

(h) Section 9.16 — Giving a Notice.

(i)  Section9.17 — Content of Notice.

()  Section9.19 — Extension of Time.

(k)  Section 9.20 — Withdrawal of Notice.

()  Section 9.24(1), (2)

Enforcement and legal proceedings —
Commencing prosecutions — Offence against
the Act or Shire’s Local Laws.

(m) Section 9.29(2) Enforcement and legal proceedings —

Representing local government in court.
2 Duties and functions set out in the Shire’s local laws.
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21.

CERTAIN THINGS TO BE DONE IN RESPECT OF LAND

LEGISLATIVE POWER Local Government Act 1995 Sections 3.24, 3.25, 3.26,
3.27,3.31,3.34,3.36 &5.42

DELEGATE Chief Executive Officer
FUNCTION TO BE PERFORMED

The Council delegates its authority and power to the Chief Executive Officer to appoint
Authorised Persons in accordance with Section 3.24 and 3.25 of the Act for the purposes
of exercising those powers as defined in Sub Division 2 ‘Certain Provisions About Land’
of the Local Government Act 1995 and as prescribed in Schedule 3.1 ‘Powers under
notices to owners or occupiers of land’.

Schedule 3.1 — Things a notice may require to be done

1. Prevent water from dripping or running from a building on the land onto any other
land.

Place in a prominent position on the land a number to indicate the address.

Modify or repair, in the interests of the convenience or safety of the public, anything
constructed as mentioned in Schedule 9.1, clause 8, or repair any damage caused
to the public thoroughfare or other public place mentioned in that clause.

4. (1) Ensure that land that adjoins a public thoroughfare or other public place that is
specified for the purposes of this item by a local law —

(a) is suitably enclosed to separate it from the public place; and

(b) where applicable, is enclosed with a close fence, to the satisfaction of
the local government, suitable to prevent sand or other matter coming
from the land onto the public place.

(2) The notice cannot be given to an occupier who is not an owner.

5. (1) Ensure that unsightly land is enclosed, to the satisfaction of the local
government, with a fence or other means suitable to prevent the land, so far as
is practicable, from being unsightly.

(2) Inthisitem —

unsightly, in relation to land, means having an appearance that, because of
the way in which the land is used, does not conform with the general
appearance of other land in the locality.

(3) The notice cannot be given to an occupier who is not an owner.

5A. (1) Ensure that overgrown vegetation, rubbish, or disused material, as specified, is
removed from land that the local government considers to be untidy.

(2) Inthisitem —
disused material includes disused motor vehicles, old motor vehicle bodies
and old machinery.
5B. Ensure that graffiti that is —
(a) applied with the consent of the owner or occupier; and
(b) visible from a public place; and
(c) considered by the local government to be unsightly or offensive,
is obliterated in a manner acceptable to the local government.
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6. Take specified measures for preventing or minimising the movement of sand, silt,
clay or rocks on or from the land if, in the opinion of the local government, that
movement would be likely to adversely affect other land.

7. Ensure that land that adjoins a public thoroughfare or other public place that is
specified for the purposes of this item by a local law is not overgrown.

8. Remove all or part of a tree that is obstructing or otherwise prejudicially affecting a
thoroughfare that is under the local government’s control or management and
adjoins the land where the tree is situated.

9. Ensure that a tree on the land that endangers any person or thing on adjoining land
is made safe.

10. Take specified measures for preventing or minimizing —
(a) danger to the public; or
(b) damage to property,
which might result from cyclonic activity.

11. Remove bees that are likely to endanger the safety of any person or create a
serious public nuisance.

12. Ensure that an unsightly, dilapidated or dangerous fence or gate that separates the
land from land that is local government property is modified or repaired.

13. Take specific measures to prevent —
(a) artificial light being emitted from the land; or
(b) natural or artificial light being reflected from something on the land,
creating a nuisance.

14. (1) Remove or make safe anything that is obstructing or otherwise prejudicially
affecting a private thoroughfare so that danger to anyone using the
thoroughfare is prevented or minimised.

(2) In this item —
private thoroughfare has the same meaning as in Schedule 9.1 clause 7(1).

[Division 1 amended in Gazette 29 Apr 1997 p. 2144; amended by No. 49 of
2004 s. 72; No. 17 of 2009 s. 46.]

In addition, authority is delegated to:

1.do anything considered necessary to achieve the purpose for which the notice was
given in order to make a person comply with the notice;

2.undertake works that are not carried out by the owner or occupier and recover the
costs as a debt;

3. go onto private land in circumstances prescribed in Schedule 3.2 and carry out works,
even without the consent of the owner;

4. authorise a person to enter land, premises or thing without consent, after notice has
been given, unless the owner or occupier has objected to the entry;

5. enter land in an emergency without notice or consent; and

6. make an opening in a fence to do works on property subject to providing the owner or
occupier with 3 day’s written notice.
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22. POWERS OF ENTRY

LEGISLATIVE POWER Local Government Act 1995 Sections 3.32, 3.33, 3.34, 3.36
DELEGATE Chief Executive Officer
FUNCTION TO BE PERFORMED

The Council delegates its authority and power to the Chief Executive Officer pursuant to
Section 5.42 and 5.43 of the Local Government Act 1995 to:

1. Authorise entry onto land to fulfil any statutory function that the local government has
under the Local Government Act 1995

2. Give a Notice of Entry

3. Seek and execute an entry under warrant

4. Execute an entry in an emergency

5. Give notice and execute the opening of a fence.

Subiject to:
(a) A warrant to enter may only be sought after the employee has a sworn affidavit

setting out circumstances that gave rise to the need for a warrant (unless and
emergency)
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23. PUBLIC THOROUGHFARES

LEGISLATIVE POWER Local Government Act 1995 Sections 3.50, 3.51 & 5.42
DELEGATE Chief Executive Officer

FUNCTION TO BE PERFORMED

The Council delegates its authority and power to the Chief Executive Officer to:

1. close a thoroughfare wholly or partially, for a period not exceeding 4 weeks;

2. provide public notice of intentions and reasons for, and invite and consider submissions
prior to ordering the closure of a thoroughfare, wholly or partially, to vehicles for a
period exceeding 4 weeks’ and

3. give notice of proposal and invite and consider submissions before —

(@) fixing or altering the level of, or the realignment of, a public thoroughfare;
or
(b) draining water from a public thoroughfare or other public place onto
adjoining land.

4.To revoke an order to close a thoroughfare subject to the provisions of Section

3.50(6) of the Local Government Act 1995.

Any proposal to close athoroughfare for any period exceeding 3 months must be
referred to Council for determination.
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24,

GATES ACROSS PUBLIC THROUGHFARE

LEGISLATIVE POWER Local Government Act 1995 Section 5.42 and Local
Government (Uniform Local Provisions) Regulations 1996
Regulation 9

DELEGATE Chief Executive Officer

FUNCTION TO BE PERFORMED

The Council delegates its authority and power to the Chief Executive Officer to-

1.

Grant permission to a person to have a gate or other device across a public
thoroughfare under the care, control and management of the Shire, and impose
conditions in respect to the permission,

Subiject to-

(&) The requirements of Regulation 9 of the Local Government (Uniform
Provisions) Regulations 1996; and

(b) A register of gates and other devices being kept in accordance with Clause
9(8) of the Local Government (Uniform Provisions) Regulations 1996.

Issue a notice under Section 3.25(1)(b) to a person who has not complied with a
condition imposed on a permission given under (1) above.

Do anything that is considered necessary to achieve, so far as is practicable, the
purpose for which the notice was given under (2) above.

Recover the cost of anything done under (3) above as a debt due from the person
who failed to comply with the notice issued subject to notification being given to
Council prior to legal action commencing.

Minutes Ordinary Council Meeting 30 August 2016 Page 53 of 574



25. DANGEROUS EXCAVATION IN OR NEAR PUBLIC THOROUGHFARE

LEGISLATIVE POWER Local Government Act 1995 Section 5.42 and Local
Government (Uniform Local Provisions) Regulations 1996
Regulation 11

DELEGATE Chief Executive Officer

FUNCTION TO BE PERFORMED

The Council delegates its authority and power to the Chief Executive Officer to exercise
each of the functions under regulation 11 of the Local Government (Uniform Local
Provisions) Regulations 1996, including the powers —

1. to fill in or fence an excavation;

2. to give a written request to an owner or occupier to fill in or securely fence the
excavation; and

3. to determine applications for permission to make, or make and leave, an
excavation in a public thoroughfare or land adjoining a public thoroughfare or
land adjoining a public thoroughfare.
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26.

CROSSOVERS
LEGISLATIVE POWER Local Government Act 1995 Section 5.42 and Local
Government (Uniform Local Provisions) Regulations 1996
Regulation 12 and 13
DELEGATE Chief Executive Officer

FUNCTION TO BE PERFORMED

The Council delegates its authority and power to the Chief Executive Officer to-

1.

Approve or refuse an application from an owner of land, to construct a crossover
giving access from a public thoroughfare to the land, or a private thoroughfare
serving the land, and impose conditions in respect to the approval,

Subject to-

(@) The requirements of Regulation 14(2) of the Local Government (Uniform
Provisions) Regulations 1996.

Issue a notice under Section 3.25(1)(b) to a person who has not complied with a
condition imposed on a permission given under (1) above.

Do anything that is considered necessary to achieve, so far as is practicable, the
purpose for which the notice was given under (2) above.

Issue a notice under Regulation 13(1) of the Local Government (Uniform
Provisions) Regulations 1996 to the owner or occupier of private land to construct
or repair a crossover from a public thoroughfare to the land, or a private
thoroughfare serving the land

Subject to-

(a) The requirements of Regulation 14(2) of the Local Government (Uniform
Provisions) Regulations 1996.

Recover the cost of anything done under (3) and (4) above as a debt due from
the person who failed to comply with the notice issued

Subject to-

€) Notification being given to Council prior to legal action commencing.
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27. PERMISSION TO DEPOSIT MATERIALS ON, OR EXCAVATE ADJACENT TO, A
STREET

LEGISLATIVE POWER Local Government Act 1995, Section 5.42 and Local
Government (Uniform Local Provisions) Regulations 1996
Regulation 6

DELEGATE Chief Executive Officer
FUNCTION TO BE PERFORMED

The Council delegates its authority and power to the Chief Executive Officer to exercise
each of the functions under regulation 6 of the Local Government (Uniform Local
Provisions) Regulations 1996, including the power to determine applications for permission
to place on a specified part of a public thoroughfare one or more specified things that may
obstruct the public thoroughfare.
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28. EVENTS ON ROADS

LEGISLATIVE POWER Local Government Act 1995, Section 5.42

DELEGATE Chief Executive Officer

FUNCTION TO BE PERFORMED

The Council delegates its authority and power to give, or refuse to give, the Shire’s
approval under regulation 4 of the Road Traffic (Events on Roads) Regulations 1991 in
relation to the temporary closure of a road for the purpose of conducting an event.

Note-

In exercising this function, delegates may be required to comply with the requirements of
sections 3.50 of the Local Government Act 1995.
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29. ROAD TRAINS & EXTRA MASS PERMITS

LEGISLATIVE POWER Local Government Act 1995 Section 5.42

DELEGATE Chief Executive Officer

FUNCTION TO BE PERFORMED

The Council delegates its authority and power to the Chief Executive Officer to determine
any application to use road trains and for extra mass permits on any local road within the
district, recommending approval or refusal, with or without conditions, for referral to Main

Roads WA. Taking regard to any Council policy on the issue that may be established
from time to time.
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30. TEMPORARY ROAD CLOSURES ** NEW **

LEGISLATIVE POWER Local Government Act 1995 Section 5.42
DELEGATE Chief Executive Officer
FUNCTION TO BE PERFORMED

The Council delegates its authority and power to the Chief Executive Officer temporarily
close roads for repairs and maintenance in accordance with Subdivision 5 (Certain
provisions about thoroughfares) of the Local Government Act 1995.

Subdivision 5 - Local Government Act 1995:

s3.50 Closing certain thoroughfares to vehicles

s3.50A Patrtial closure of thoroughfares for repairs or maintenance
s3.51 Affected owners to be notified of certain proposals

$3.52 Public access to be maintained and plans kept
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31. TRAFFIC REGULATORY SIGNS

LEGISLATIVE POWER Local Government Act 1995 Section 5.42
DELEGATE Chief Executive Officer
FUNCTION TO BE PERFORMED

The Council delegates its authority and power to the Chief Executive Officer to install
appropriate traffic regulatory signs at such places as considered necessary.

Conditions-
In exercising this function approval from Main Roads and other Statutory bodies is to be

gained where relevant. All signs are to be in accordance with relevant legislation,
guidelines and standards.
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32. APPOINTMENT OF AUTHORISED PERSONS

LEGISLATIVE POWER Local Government Act 1995, Section 3.24, 3.25, 3.26, 3.27,
3.39,9.10

DELEGATE Chief Executive Officer

FUNCTION TO BE PERFORMED
The Council delegates its authority and power to the Chief Executive Officer to appoint
persons or classes of persons pursuant to Section 5.42 and 5.43 of the Local Government

Act 1995 to be authorised for the purpose of fulfilling prescribed functions within the Local
Government Act 1995 and the administration of the Shire’s Local Laws.
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33. AUDIT (FINANCE AND RISK) COMMITTEE

LEGISLATIVE POWER Local Government Act 1995, Section 5.18
DELEGATE Audit (Finance and Risk) Committee

FUNCTION TO BE PERFORMED

Pursuant to Section 7.12A of the Local Government Act 1995, the Council provides
delegated authority to the Audit (Finance and Risk) Committee to meet annually with the
Shire of Wyndham East Kimberley’'s auditor(s).
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STATUTORY DELEGATIONS—- OTHERLEGISLATION

34. LOCAL PLANNING SCHEME No. 7

LEGISLATIVE POWER Local Planning Scheme No. 7

DELEGATE Chief Executive Officer
Director Community Development
Senior Planning Officer

FUNCTION TO BE PERFORMED
The Council delegates its authority and power pursuant to Clause 12.7.1 and 12.7.3 to:

1. Deter nine applications for planning approval, including applications, involving;
a. the variation of Local Planning Scheme provisions, Local Planning Policy
or provisions of the Residential Design Codes; and
b. the exercise of discretion under the Local Planning Scheme, Local
Planning Policy or the Residential Design Codes; and
c. unauthorised existing developments.
Advertise an application for planning approval.
Refusal of all development applications where;
a. the proposed use is not permitted by the Local Planning Scheme; or
b. the development does not comply with the non-discretionary provisions of
the Residential Design Codes or;
c. additional information required is not provided within 21 days of the
request.
4. Amend or revoke a planning approval.
5. Grant an extension of development approval for up to two (2) years.
6. Delete or modify conditions of approval, whether imposed under delegated
authority or not.
7  Make recommendations to the WA Planning Commission on:
a. Applications for subdivision or amalgamation of land,;
b. Minor variations to approved subdivisions;
c. Clearance of conditions of subdivision approval
8. Atall reasonable times enter any building or land for the purpose of ascertaining
whether the provisions of the Local Planning Scheme are being served.
9. Issue and serve notices, and take any other enforcement action, against a person
who is suspected of committing an offence under the Local Planning Scheme.
10. Recover expenses under Section 11 (4) of the Planning and Development Act
2005 in a court of competent jurisdiction.

wn

DELEGATE Planning Officer

FUNCTION TO BE PERFORMED
The Council delegates its authority and power pursuant to Clause 12.7.1 and 12.7.3 to:

1. Determine applications for planning approval where the proposed use is a ‘P’ or
‘IP’ use, including applications, involving;
a. the variation of Local Planning Scheme provisions, Local Planning Policy
or provisions of the Residential Design Codes; and
b. the exercise of discretion under the Local Planning Scheme, Local
Planning Policy or the Residential Design Codes.
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2. Advertise an application for planning approval.
3. Grant an extension of development approval for up to two (2) years.
4. Make recommendations to the WA Planning Commission on:
a. Applications for subdivision or amalgamation of land,;
b. Minor variations to approved subdivisions;
c. Clearance of conditions of subdivision approval.
5. Atall reasonable times enter any building or land for the purpose of ascertaining
whether the provisions of the Local Planning Scheme are being served.
6. Issue and serve notices, and take any other enforcement action, against a person
who is suspected of committing an offence under the Local Planning Scheme.
7. Recover expenses under Section 11 (4) of the Planning and Development Act
2005 in a court of competent jurisdiction.

Minutes Ordinary Council Meeting 30 August 2016 Page 64 of 574



35. STRATATITLES — ISSUE OF LOCAL AUTHORITY CERTIFICATE

LEGISLATIVE POWER Strata Titles Act 1985 — Section 9 (3), 10 (2) and 24 (2)
DELEGATE Chief Executive Officer

FUNCTION TO BE PERFORMED

The Council delegates its authority and power to the Chief Executive Officer to issue
or refuse a local authority certificate pursuant to Section 9 (3) and 10(2) of the Strata
Titles Act 1985 and make preliminary determinations pursuant to Section 24 (2) of the
Act.

Subiject to the following conditions:
(a) Applicant being advised of the objection and/or appeal rights
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36. PLANNING AND DEVELOPMENT ACT 2005 — ILLEGAL DEVELOPMENT

LEGISLATIVE POWER Planning and Development Act 2005 Section 214(2), (3)
and (5) and Section 215

DELEGATE Chief Executive Officer
FUNCTION TO BE PERFORMED

The Council delegates its authority and power pursuant to Section 5.42 and 5.43 to the
Chief Executive Officer to:

1. Give a written direction to the owner or any other person undertaking an
unauthorised development to stop and not recommence the development or that
part of the development that is undertaken in contravention of the Local Planning
Scheme

2. Give a written direction to the owner or any other person who undertook an
unauthorised development:

a. toremove, pull down, take up, or later the development; and

b. to restore the land as nearly as practicable to tis condition immediately
before the development stated, to the satisfaction of the responsible
authority

3. Give a written direction to the person whose duty it is to execute that work where
it appears that delay in the execution of the work to be executed under a Local
Planning Scheme would prejudice the effective operation of the Local Planning
Scheme.
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37. PLANNING AND DEVELOPMENT ACT 2005 — AUTHORISATIONS *NEW*

LEGISLATIVE POWER Planning and Development Act 2005 Section 234
DELEGATE Chief Executive Officer

FUNCTION TO BE PERFORMED

The Council delegates its authority and power pursuant to Section 5.42 and 5.43 of the
Local Government Act 1995 to the Chief Executive Officer to appoint designated persons for
the purposes of the below listed sections of the Planning and Development Act 2005:

$228 — Giving of infringement notice

s229 — Content of infringement notice

s230 — Extending time to pay modified penalty
s231 — Withdrawal of penalty
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38. BUILDING ACT 2011 AND BUILDING REGULATIONS 2012 -
DESIGNATE AUTHORISED PERSON

LEGISLATIVE POWER Building Act 2011 Section 93(2)(d), 96(3), (5) and (6) and
Section 99

DELEGATE Chief Executive Officer

FUNCTION TO BE PERFORMED

The Council delegates its authority and power to the Chief Executive Officer pursuant
to section 27 of the Building Act 2011 to designate an employee as an authorised person
under section 96(3) of the Building Act 2011 in relation to buildings and incidental
structures located or proposed to be located in the district of the local government and
for the purpose of section 93(2)(d) and 96 (5)(6).
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39. BUILDING ACT 2011 AND BUILDING REGULATIONS 2012 - BUILDING ORDERS

LEGISLATIVE POWER Building Act 2011, Section 88, 110, 117(1) and (2), 118(2)
and (3), 133(1)

DELEGATE Chief Executive Officer
FUNCTION TO BE PERFORMED

The Council delegates its authority and power pursuant to Section 6(3) of the Building
Act 2011 to the Chief Executive Officer to:

1. Make building orders in respect of one or more of the following:
a. particular building work
b. particular demolition work
c. a particular building or incidental structure, whether completed before or
after commencement day
2. Specify the way in which an outward facing side of a particular close wall must be
finished
3. Revoke a building order at any time
4. Decide whether the building order has been fully complied with and either revoke
the building order or inform each person to whom the order is directed that the
building order remains in effect, within 28 days of receiving a notification under
section 112(3)(c) and section 117(2)
5. It there is non-compliance with a building order, cause an authorised person to:
a. take any action specified in the order; or
b. commence or complete any work specified in the order; or
c. itany specified action was required by the order to cease, to take such
steps as are reasonable in the circumstances to cause the action to cease
6. Take court action to recover as a debt, reasonable costs and expenses incurred
in doing anything in regard to non-compliance with a building order
7. Initiate a prosecution pursuant to section 133(1) for non-compliance with a
building order made pursuant to section 110 of the Building Act 2011.
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40. BUILDING ACT 2011 AND BUILDING REGULATIONS 2012 — BUILDING AND
DEMOLITION PERMITS

LEGISLATIVE POWER Building Act 2011 Sections 20, 21 and 27(1) and (3)
DELEGATE Chief Executive Officer
FUNCTION TO BE PERFORMED

The Council delegates its authority and power pursuant to Section 6(3) of the Building
Act 2011 to the Chief Executive Officer to:

1. Grant a building or demolition permit;

2. Refuse a building or demolition permit; and
3. Impose, vary or revoke conditions on a building or demolition permit.
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41. BUILDING ACT 2011 AND BUILDING REGULATIONS 2012 -
OCCUPANCY AND BUILDING APPROVAL CERTIFICATES

LEGISLATIVE POWER Building Act 2011, Sections 55, 58, 59, 60, 62(1), (3), (4)
and (5), 65(4) and Building Regulations 2012 Regulation
40(2) and (5)

DELEGATE Chief Executive Officer
FUNCTION TO BE PERFORMED

The Council delegates its authority and power pursuant to Section 6(3) of the Building
Act 2011 to the Chief Executive Officer to:

1. Require the applicant for an occupancy permit or building approval certificate to
provide any document or information that it requires to determine the application
and to verify the information by statutory declaration

2. Refuse to consider an application

3. Grant or modify the occupancy permit or grant the building approval certificate

4. Refuse to grant or modify the occupancy permit or grant the building approval
certificate (including in the circumstances set in section 58(2) and (3)

5. Record the grounds on which a decision to refuse to grant or modify an

occupancy permit or grant a building approval certificate is based, and the

reasons for the decision and give to the person to whom the decision relates
written notice of the decision together with those grounds and reasons and the
person’s right to review

Impose, add, vary or revoke conditions on an occupancy permit

Give written notice of the addition, variation or revocation of a condition and

ensure that the notice informs the person of the person’s right of review

8. Extend the period in which the occupancy permit or maodification or the building
approval certificate has effect

9. Refuse to accept an application to extend the time during which an occupancy
permit or a building approval certificate has effect

10. Refuse to extend the time during which an occupancy permit or a building approval
certificate has effect or extend the permit or certificate for shorter period than
requested by the applicant and, if so, record the grounds on which a decision is
based and the reason for the decision, and give written notice of the decision
together with those grounds and reasons, and the person’s right of review.

No
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42. BUSH FIRES ACT 1954 - VARIATION TO FIREBREAK ORDERS

LEGISLATIVE POWER Bush Fires Act 1954, Section 48
DELEGATE Chief Executive Officer

FUNCTION TO BE PERFORMED

The Council delegates its authority and power to the Chief Executive Officer to perform
all the functions and duties of the local government under the Bushfires Act 1954,

Subiject to-

(@) This power and authority cannot be sub-delegated by virtue of Section 48(3)
of the Bushfires Act 1954.

(b) The exclusion of powers and duties prescribed in the Act including those that
require a resolution by the local government.

(c) Where the exercise of authority relates to the determination of firebreaks in
alternative positions, or alternative action to abate fire hazards, the Chief
Executive Officer shall liaise with the Chief Bushfire Control Officer or Deputy
Chief Bushfire Control Officer on each specific variation request.
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43. BUSH FIRES ACT 1954 - VARIATION TO PROHIBITED BURNING TIMES

LEGISLATIVE POWER Bush Fires Act 1954 Section 48
DELEGATE Chief Executive Officer

FUNCTION TO BE PERFORMED

The Council delegates its authority and power to the Chief Executive Officer to-

1. Vary the prohibited burning times within the district of the Shire of Wyndham East
Kimberley,

Subject to-

(&) The appropriate notice being given as required by Section 17(8) of the
Bushfires Act 1954.

2. Vary the restricted burning times within the district of the Shire of Wyndham East
Kimberley,

(@) The appropriate notice being given as required by Section 18(5C) of the
Bushfires Act 1954.
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44. FOOD ACT 2008 - PROHIBITIONORDERS, CERTIFICATES OF
CLEARANCE

LEGISLATIVE POWER Food Act 2008, Sections 65(1), 66 and 67(4)

DELEGATE Chief Executive Officer
Director, Community Development

FUNCTION TO BE PERFORMED

The Council delegates its authority and power pursuant to Section 118(2)(b) and (3) of
the Food Act 2008 to the Chief Executive Officer and Director, Community Development
to:

Serve a Prohibition Order on the proprietor of a food business

Give a Certificate of Clearance, where inspection demonstrates compliance with a
Prohibition Order and any Improvement Notices

3. Give written notice to the proprietor of a food business on whom a Prohibition
Order has been served of the decision not to give a certificate of clearance after
an inspection.

N =
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45, LIQUOR CONTROL ACT 1988 - CERTIFICATION

LEGISLATIVE POWER Liquor Control Act 1988, Sections 39 and 40
DELEGATE Chief Executive Officer

FUNCTION TO BE PERFORMED

The Council delegates its authority and power pursuant to Section 5.42 of the Local
Government Act 1995 to the Chief Executive Officer to sign and issue Local Authority

Certificates of compliance with respect to requests for Liquor Control Act 1988 Section 39
(Health) and Section 40 (Town Planning) Certificates.
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46. GAMING AND WAGERING COMMISION ACT 1987 — GAMING

LEGISLATIVE POWER Gaming and Wagering Commission Act 1987, Section 44
DELEGATE Chief Executive Officer

FUNCTION TO BE PERFORMED

The Council delegates its authority and power pursuant to Section 5.42 of the Local
Government Act 1995 to the Chief Executive Officer to provide a report certifying that

premises conform, or if not conforming in what respect they do not conform in respect of
requests for Section 44 of the Gaming and Waging Commission Act 1987 reports.
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47. CAT ACT 2011 — POWERS, DUTIES AND FUNCTIONS

LEGISLATIVE POWER Cat Act 2011, Cat (Uniform Local Provisions) Regulations
2013 and Cat Regulations 2012

DELEGATE Chief Executive Officer

FUNCTION TO BE PERFORMED

The Council delegates its authority and power to the Chief Executive Officer to
perform all the functions and duties of the local government under the Cat Act 2011.
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48. CAT ACT 2011 — APPOINTMENT OF AUTHORISED PERSONS

LEGISLATIVE POWER Cat Act 2011, Section 48
DELEGATE Chief Executive Officer
FUNCTION TO BE PERFORMED

The Council delegates its authority and power to the Chief Executive Officer to:

1) Appoint persons or classes of persons to be authorised for the purposes of
performing particular functions under the Cat Act 2011

2) Determine conditions on any authorisation

3) Cancel or vary an authorisation
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49. DOG ACT 1976 — POWERS, DUTIES AND FUNCTIONS

LEGISLATIVE POWER Dog Act 1976 and Dog Regulations 2013
DELEGATE Chief Executive Officer

FUNCTION TO BE PERFORMED

The Council delegates its authority and power to the Chief Executive Officer to perform
all the functions and duties of the local government under the Dog Act 1976 and to
further delegate powers and duties under the Dog act 1976 and associated Regulations.
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50. DOG ACT 1976 — APPOINTMENT OF AUTHORISED PERSONS

LEGISLATIVE POWER Dog Act 1976 and Dog Regulations 2013
DELEGATE Chief Executive Officer

FUNCTION TO BE PERFORMED

The Council delegates its authority and power to the Chief Executive Officer to:

1) Appoint persons or classes of persons to be authorised for the purposes of
performing particular functions under the Dog Act 1976.

2) Appoint persons or classes of persons to be authorised as registration officers.
3) Determine conditions on any authorization.

4) Cancel or vary an authorization.
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5l.

POUNDKEEPERS — APPOINTMENT OF RANGERS

LEGISLATIVE POWER Local Government (Miscellaneous Provisions) Act 1960
DELEGATE Chief Executive Officer

FUNCTION TO BE PERFORMED

The Council delegates its authority and power to the Chief Executive Officer to:

1) Appoint persons or classes of persons to be authorised as rangers for the
purpose of being a poundkeeper as per the Local Government (Miscellaneous
Provisions) Act 1960.

2) Determine conditions on any authorisation
3) Cancel or vary an authorisation

Subject to-

1.  The local government having the care, control, and management of a public pound
shall cause public notice to be given of the appointment or removal of
poundkeepers and rangers, and a notice so given is prima facie evidence a
poundkeeper or ranger has been lawfully appointed or removed, as the case may
be.
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COUNCILAPPOINTEDAUTHORISEDPERSONS AND OFFICERS

52. HEALTH ACT 1911 — APPOINTMENT OF DEPUTY

LEGISLATIVE POWER Health Act 1911, Section 26

DELEGATE Director Community Development
Environmental Health Officers

FUNCTION TO BE PERFORMED
The Council delegates its authority and power pursuant to Section 26 of the Health Act

1911 to exercise and discharge all or any of the powers and functions of the local
government.
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53. FOOD ACT 2008 — APPOINTMENT OF AUTHORISED OFFICERS

LEGISLATIVE POWER Food Act 2008, Part 5, Divisions 1 and 2

DELEGATE Director Community Development
Environmental Health Officers

FUNCTION TO BE PERFORMED

The Council pursuant to Section 122(1) of the Food Act 2008 appoint a person to be an
authorised officer for the purposes of the Food Act 2008.
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54,

FOOD ACT 2008 — APPOINTMENT OF DESIGNATED OFFICERS

LEGISLATIVE POWER Food Act 2008, Section 126(13)

DELEGATE Chief Executive Officer
Director Community Development
Environmental Health Officers

FUNCTION TO BE PERFORMED

The Council pursuant to Section 122(1) of the Food Act 2008 delegates its authority and
power to undertake the powers of a ‘designated person’ as prescribed in the Food Act
2008 and regulations.

Under the provisions of Section 126(2) of the Food Act 2008, the Council designates the
Shire’s “Authorised Officers” to be “designated officers” for the purpose of issuing
infringement notices.

Under the provisions of Section 126(6) and 126(7) of the Food Act 2008, Council
designates the Director of Community Development to be a “designated officer” to extend
and revoke infringement notices.

Under the provisions of Section 126(3) of the Food Act 2008, Council designates the Chief
Executive Officer as the “designated officer” to receive payment from infringement notices.
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55. CARAVAN PARKS AND CAMPING GROUNDS ACT 1995 -
APPOINTMENT OF AUTHORISED PERSON **NEW **

LEGISLATIVE POWER Caravan Park and Camping Grounds Act 1995, Caravan
Parks and Camping Grounds Regulations 1997, Regulation
6

DELEGATE Director Community Development
Environmental Health Officer

FUNCTION TO BE PERFORMED

The Council appoint a person pursuant to Section 17 of the Caravan Parks and Camping
Grounds Act 1995 to undertake the powers of an ‘authorised person' as prescribed in the
Caravan Parks and Camping Grounds Act 1995 and regulations.
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56. CARAVAN PARKS AND CAMPING GROUNDS ACT 1995 — INFRINGEMENT
NOTICES *NEW **

LEGISLATIVE POWER Caravan Park and Camping Grounds Act 1995,
Section 23.

DELEGATE Environmental Health Officers

Pursuant to the provisions of Section 23(11) of the Caravan Park and Camping Grounds
Act 1995, Council authorizes Environmental Health Officers for the purpose of subsection:

(2) issue an infringement.

Pursuant to the provision of Section 23(11) of the Caravan Park and Camping Grounds Act
1995 Council authorizes it Chief Executive Officer and Director Community Development
for the purpose of subsections:

(3) payment of infringements;

(5) extend time for payment of infringement; and
(7) withdraw infringement.
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57. CONTROL OF VEHICLES (OFF-ROAD AREAS) ACT — AUTHORISED OFFICER

LEGISLATIVE POWER Control of Vehicles (Off-Road Areas) Act 1978, Section
38(3). Control of Vehicles (Off-Road Areas) Regulations
1979

DELEGATE Director Infrastructure
Senior Ranger & Emergency Services Coordinator
Ranger/s

FUNCTION TO BE PERFORMED

Council delegates its authority and power to the Director Infrastructure, Senior Ranger
& Emergency Services Coordinator and Ranger/s to perform the duties of an authorised
officer under the Control of Vehicles (Off-road Areas) Act 1978, for the whole of the
district of the Shire of Wyndham East Kimberley,

Subject to-

1. The Officers and/or Employees exercising the Delegation, keeping a written
record of details of how the Delegation was exercised, when the delegation
was exercised, the persons or classes of person’s directly affected by the exercise
of the power on the discharge of the duty.
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Delegations

1. Introduction

1. This quideline has been developed in response to
enquiries from local governments regarding the nature
of delegations, how fo go about determining whether fo
use delegations and other relafed matters.

2. Within the context of government administration and
administrative law, fhis quideline:

s Explains the concept of delegation;

= Explains how delegations relate fo or are derived
from legislation;

= Explains and illustrates the associated concept of
*acting through”;

= Provides guidance on determining which powers and
duties should be delegated;

= Explains the procedure for making delegations; and

» Provides examples of delegations from selected
powers and dufies set aut in the Lacal Government
Act 1995.

3. This guideline also contains a listing of various powers
and duties in the Laocal Gavernment Act 1995 and its
associated regulations, and idenfifies powers and
duties capable of delegation and to whom.

2. Definition of “Delegate”

4, The Macquarie Dictionary Second Edition [1991), The
Macquarie Library Pty Ltd, Macquarie University, New
South Wales [Australia), p. 469, defines “delegate” as
follows:

= Tosend or appoint (a person| as deputy or
representative;

= Tocommit (powers, duties, etc.] to another as agent
or deputy; and

= To commit powers or duties fo others.
5. The Oxford Shorter English Dictionary Third Edition

(1978), Dxford University Press, Oxford [England], p.
511, defines "delegate” as follows:

= A nperson senf or deputed fo act for or represent
another ar others; a depufy, cammissioner;

p0e.
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= Tosend or commission (a person) as a deputy or
representative, with power fo act for anather; and

= Toentrust or commit (autharity, etc.) to another as
an agent or deputy.

Justice Wills in Huth v Clarke (1890 25 0BO 391, af 395
stafed:

“Delegation, as the word is generally used, does not
imply a parting with powers by the person wha gronts
the delegatian, but points rather to a conferring of an
autharity to do things which otherwise the person
would have ta do himself..[1t] is never used by legal
writers...as implying that the delegating person parts
with his power in such a manner as to denude himself
of his rights...[The] word "delegate” means little more
than an agent”.

The definitians in paragraphs 4 & 5 above and the
judicial commentary in paragraph b above illustrafe
that:

» Todelegate is fo appoint another person fo exercise
a power or discharge a duty; and

= A delegation does not strip the person making the
delegation of the right to exertise the delegated
power or discharge the delegated duty.

The Nature of Delegation - Decision Making

Delegations are most commonly used in organisations
where:

= A particular person has authority fo exercise a
discretion to enforce a right or discharge a duty on
behalf of the organisation;

= That person or officer has either:

[i] a multitude of authorities to exercise a discretion
ta enforce rights or discharge powers; or

[ii) many circumstances in which they have authority
to exercise a discretion fo enfarce rights or
discharge duties;

= The business of the organisation could nat be
efficiently carried on if that person were to
personally exercise their discretion to enforce all
the rights or discharge all the duties; and
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= Through practical administration, that person needs 4,
to appoint ather persans fo exercise fheir discretion
fo exercise powers or discharge duties on behalf of
the arganisafion.

Whilst there is a requirement for local government
delegations to be authorised by statufe [as is explained
in paragraph 19 below], there is no limitation [unless
expressly stated to the contrary by statute] on
appainting a person to act on behalf of the local
government or the CED, provided that appointment does
not include the power of delegation (paragraph 45
refers).

There is a legal distinction hefween:

= the delegation fo a person to exercise a right or
discharge a duty on behalf of an organisation; and

= appoinfing a person fo act on behalf of an
organisation ar another employee of that
organisation.

In most circumstances, where a persan:

= |sappointed only to carry out the express
instructions of an employee or the governing body
of an organisation; and

= s provided with only limited discrefion in carrying 15,
ouf those instructions,

that appointment does nat constifute a delegation and
does nof need to be formally delegated. Please see
paragraphs 13 = 17 which explain the concept of “acting
through”.

Paragraphs 8 fo 11 above illustrate that when
defermining whether an appointment is a delegation or
simply an appointment o act on behalf of another
person, it is critical to consider whether or not the
person is appointed to exercise a broad discretion to
exercise @ power or discharge a duty.

p03.
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The Concept of "Acting Through"

In addition fo covering delegations, the Local
Government Act 1995 introduces the concept of “acting
through”, Section 5.45 of the Act stafes that in relafion
to delegatians, nothing prevents a “lacal government
from performing any of its functions by acting through
a person other than the CE0" or “a LED from performing
any of his or her functions by acting through another
person’. The Act does not specifically define the
meaning of the ferm “acting through”. However, the key
difference between a delegation and "acting through” is
that a delegate exercises the delegated decision making
function in his or her awn right. The principal issue is
that where a person has no discretion in carrying out a
function, then that function may be undertaken through
the “acting through” concept. Alternatively, where the
decision allows for discretion on the part of the
decision maker, then thaf function needs to be
delegated for another person to have that autharity.

For administrative purposes, a person may sign a lefter
in his ar her name an behalf of the CED while, with
delegated powers, the person would sign a letter in his
or her own name, in accordance with the delegated
authority.

An appropriate method for a council of a local
government to make a decision which will be
implemented by its officers, is for it fo make a policy
about particular functions that it performs. In fthat case
there is no need for a delegation as it will be the role of
the organisation to implement those policy decisions.

It is critical in understanding the types of functions
that are appropriate for "acting through” another
person in preference fo delegation. This can be
demonstrated through the following example. In this
case, the Louncil gives the CED the power to call tenders
subject to cerfain cost parameters. |f that power is
delegated, the CEQ could call tenders if the CEO believed
the cost parameters had been satisfied [even if the
Council's opinion was different to the CEQ's opinion).
However, under an “acting through” arrangement, the
CED could only call tenders if the Council was satisfied
about the cost parameters,.
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There are several advantages in using “acfing through” 20.
rather than delegation which include:

» it will befter suit parficular operational processes;
s it may decrease bureaucratic arrangements;
» it will reduce additional recording; and

= it will reduce reporting requirements placed on
employees who are given delegated authority.

Legislative Powers for Delegations in Local
Government

The legislation authorising the delegation of certain

local government powers or duties and requiring &
records fo be maintained in respect of such

delegations, includes the:

= locol Government Act 1995;

» Local Government [Miscellaneous Provisions] Act
1960; [Strata Titles Act 1985);

» Bush Fires Act 1954; and
w Planning and Development Act 2005.

Local Government Act 1995

The provisions of the Lacal Government Act 1995 which
provide for delegations by a local government or its
CED are as follows: 22.

= Section 5.16(1], states:
“lnder and subject to section 5.17, a local
government may delegate to a committee any of ifs
powers and duties other than this power of
delegation.”

= Section 5.42(1), states:
“A local government may delegate to the CED the
exercise of any of its powers or the discharge of any
of its duties under this Act other than those referred
foin section 5.43”"
= Section 5.44(1), states: 2.
“A CED may delegate fo any employee of the local
government the exercise of any of the CEQ's powers
or the discharge of any of the CEQ's duties under this
Act other than this power of delegation.”

p04.
30 August 2016

The Act has been framed in a way that determines
whether powers and duties can be delegated or naf. If
the term “council” is used then it is the council itself
which must carry out that function. If the ferm “local
government” is used then it may be possible to use
delegation, subject fo any other express powers against
delegation or the desirability in using "acfing through”
where it may be a better way of carrying out the power
or duty.

Local Government [Miscellaneous Provisions)
Act 1960; Strata Titles Act 1995

Section 2 of the Local Government (Miscellaneous
Pravisions] Act 1960 effectively incorporates the
provisions of that Act into the Lacal Government Act
1995, and therefore the delegation provisions of the
Local Government Act 1995 apply to the Local
Government [Miscelloneous Pravisions| Act 1960.

Section ¢ states that:

“The Local Gavernment Act 1995 applies as if the
pravisions of this Act were in thaf Acf buf in construing
the provisions of this Act account is to be taken of the
meanings they had before the Local Government Act
1995 commenced.”

In addition fo the delegation powers of the Local
Government Act 1995 which apply to the Local
Government [Miscellaneous Pravisions] Act 1960,
section 374(1b) of the Lacal Gavernment [Miscellaneaus
Provisions] Act 1960 provides for a local government to
delegate the authority fo approve certain plans to its
building surveyar, stating thaf:

“The autharity to approve or refuse to approve plans
and specifications submitted under [section 374] may
be delegated by a local government fo a person
appointed ta the office of building surveyor...."

Reference also needs to be made fo section 23 of the
Strata Titles Act 1985 which provides for particular
delegations fo employees.
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Bush Fires Act 1954

Section 48 of the Bush Fires Act 1954 provides for a local
government to delegate powers fo its CED, sfafing that:

“A local government may, in writing, delegate fo ifs
chief executive officer the performance of any of ifs
functions under this Act.”

Planning and Development Act 2005

The Planning and Development Act 2005 provides for a
system through the Model Scheme Text as a set of
general provisions for carrying aut the general objects
of fown planning schemes.

Item 11.3.1 of the Model Scheme Text provides for a
local government to delegate powers to a committee or
its CED, stating that:

“The local government may...delegafe to a committee or
the CED...the exercise of any of its powers or the
discharge of any of its duties under the Scheme, ather
than this power of delegation.”

Item 11.3.2 of the Model Scheme Text provides for a
local government CED to delegate their powers and
duties to another employee, stating that:

“The CED may delegate fo any employee of the local
government the exercise of any of the (ED's powers or the
discharge of any of the LED's duties under clause 11.3.1"

Legislative Powers fo Delegate Relate Only
to the Act In Which They Are Contained

Some local governments have mistakenly attempted to
use the legislative powers of delegation confained in
one Acf to delegate a power or duty contained in
another Act.

Unless expressly stated fo the confrary, a legislative
power fo delegafe only relates to the powers or dufies
under the Act in which the delegation power is located.

It is not possible to, for example, rely on section 5.42(1)
of the Local Government Act 1995 to delegate any of a
local government's powers under the Bush Fires Act
1354 to a LEQ. Any delegation by a local government of
its powers under the Bush Fires Act 1954 can only be
delegated by the delegation provisions of thaf Act.

p0s,
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The Rule Against Sub-delegation

Notwithstanding that only some of the relevant
legislation expressly prohibits sub-delegation, the
common law prohibits sub-delegation unless it is
expressly provided for by legislation.

For the avoidance of doubt, an example of sub-
delegation is where person A is delegated fo exercise a
power and they attempt to delegate fo person B fo
exercise the power which was originally delegated to
person A.

Another example is the Bush Fires Act 1954. Unlike the
Local Government Act 1995, the Bush Fires Act 1954
does nof provide for a CED to delegate fo another
employee fo exercise the powers delegated by council
to the CEQ under section 48 of that Act. Therefare, only
the CED may exercise the powers delegated by council
to the CED under that Act.

Statutory Limitations on Delegations

There are limitations on all of the abave legislative
provisions which provide for the delegation of powers
and duties.

Many of the limitations relate to sub-delegation. Other
limitations include whether the delegation must be in
writing, what fypes of powers and duties can be
delegated and what type of majority decision is
required to delegate a power or duty.

Not all of the limitations can be addressed in this
operafional guideline, due fo their number and defail.
However, the majority of the limitafion provisions are
located close to the pravisions which pravide for the
delegations.

As the Local Government Act 1995 is the Act under
which most delegations will be made by local
government, this guideline will discuss the limitations
on delegations contained within that Act.

Delegations to Committees

Section 5.17 of the Local Government Act 1995 provides
limitations on what powers and duties a local
government can delegate to its committees,
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14.

government;
[b)  accepting a tender which exceeds an amount 15.
determined by the local government for the
purpose of this paragraph; 4
[c)  appointing an auditor;
[d)  acquiring or disposing of any property valued af
an amount exceeding an amount determined by &
the local government for the purpose of this
paragraph;
[e]  any of the local government's powers under
section 5.98, 5.98A, 5.99, 5.99A or 5.100;
[f]  borrowing money on behalf of the local
government; *
[g]  hearing or determining an objection of a kind
referred in section 9.5;
(] any power or duty that requires the approval of
the Minister or the Governor; or
[i]  such other powers or duties as may be
prescribed.”
n06.
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Section 5.17(1) limits the powers and duties which can
be delegated to committees, according fo the types of
members which constitute the committees eg;

= [ouncil members anly;
= Louncil members and employees only;
= [ouncil members, employees and other persons; or

= Employees and other persons only.

Section 5.17(2] prohibits absolutely the delegation of
any pawers or dufies to committees comprised of only
persons other than local government council members
or employees.

Delegations to the CED

Sections 5.43(a) to 5.43(h] of the Lacal Government Act
1395 provide limitations on what powers and duties a
local government can delegate fo ifs CEQ, stafing that:

“A local government cannof delegate to a CED any of the
following powers or dufies:

(a)  any power or duty that requires a decision of an
absolute majority or a 75% majority of the local

42

43.

Section 5.43(i) of the Act provides for regulations to
prescribe further powers or duties which cannof be
delegafed fo the CED.

The following regulations prescribe powers and duties
which cannof be delegated fo a CED:

(3]  Regulation 186 of the Local Government
{Administration| Regulations 1996 prohibits the
delegation to a CED of the powers and duties
under:

[i] Sections 7.12A(2], 7.12A(3](a) and 7.12A[4) of
the Local Gavernment Act 1995 [relating fo
meetings with auditors); and

(ii] Regulations 18C and 180 (relating to the
selection and appointment of CEDs and
reviews of their performance].

[b)  Regulation b of the Local Government [Financial
Management] Regulations 1996 prohibits the
delegation of the duty to conduct an internal
audit to an employee (including a CED) wha has
been delegated the duty of maintaining the local
gavernment’s day fo day accounts or financial
management operations.

Delegations to Other Local Government
Employees

Section 5.44(1) of the Local Government Act 1995
provides for the CED to make delegations to other
employees.

The obvious main limitation of section 5.44(1) is that i
expressly prohibits any sub-delegation of the power to
delegafe. This means that once the CED has delegated a
power or duty to an emplayee or employees, that power
or duty cannot be on-delegated to other employees.

Just as a delegation fo a CEQ by a council may be done
with condifions aftached, when delegating fo anather
employee a CED may aftach conditions fo the
delegation, provided that the CEQ does not purport to
delegate more pawers or duties fo the other employee
than were delegated fo the CED.
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16. Powers Under the Interpretation Act 1984

47. Section 59 of the Interpretation Act 1984 explains the
particular elements of the power fo delegate when it
appears in various Acfs. It stafes:

“Lonstruction of Power to Delegate

[1]  Where a written law confers power upon a person
fo delegate the exercise of any power or the
performance of any duty conferred or imposed
upon him under a written law -

[a] such a delegation shall not preclude a person
so delegating from exercising or performing
at any time a power or duty so delegated, 49,

(b

such a delegation may be made subject to

such conditions, qualificafions, limitations or
excepfions as the person sa delegating may

specify;

if the delegafion may be made only with the i
approval of some person, such delegation, and

any amendment of the delegation, may be made

subject to such condifions, gualificafions,

limitations or exceptions as the person whose

approval is required may specify;

=)

(d

such a delegation may be made to a specified
person or fo persons of a specified class, or may
be made fo the halder or holders for the time
being of a specified office or class of office;

[e] such a delegation may be amended or revoked
by instrument in writing signed by the person
so delegafing;

[f] in the case of a power conferred upon a
person by reference fo the term designating
an office, such a delegation shall not cease fo
have effect by reason only of a change in the
person lawfully acting in or performing the
functions of that office.

(2]  The delegation of a power shall be deemed fo
include the delegation of any duty incidenfal
therefo or connected therewith and the
delegation of a duty shall be deemed fo include
the delegation of any power incidental therefo or
connected therewith.

p07.
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(3]  Where under a written law an act or thing may or
is required fo be done to, by reference fo or in
relation to, a person and that persan has under a
written law delegated a relevant function
conferred or imposed on him with respect to or in
consequence of the doing of that act or thing, the
act or thing shall be regarded as effectually done
if done to, by reference fo or in relafion fo the
person to whom the function has been delegated.”

It is imporfant to be aware that under these provisions,
the delegator retains the power to make decisions if
need be, despite the fact that a delegation has occurred.

Alsg, in situations when a number of people occupy a
particular office throughout either the day or week [eg
ranger officers), a delegation by office enables an
employee who occupies that office for the time being, to
exercise the powers and duties delegafed fo that office.

A delegation by office will also enable an employee who
temporarily occupies an office, say in an acting rale
whilst the normal occupier of the office is sick, to
efficiently exercise the powers and duties delegafed to
that office, without the need to go through the
delegation process again. Care needs fo be taken in
ensuring that the person has the appropriate
qualifications where required.

When delegating by office, it is essenfial fo ensure thaf
the office described is a distincfly identifiable office
[eg Manager, Corporate Services).

Records of Delegations

The major requirements fo keep records of delegations
to committees, CEOs and other employees are confained
in sections 5.18 and 5.46 of the Local Government Act
1995,

In relafion to delegations fo committees, section 5.18
stafes that:

"A local government is ta keep a register of the
delegations made [to committees] under this Division and
review the delegations at least once every financial year”
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In relation ta delegations to CEQs and ather employees, 18.
section 5.46 states that:

“(1] The CEQ is fo keep a register of the delegations
made under this Division to the CED and to
employees,

[2]  Afleast once every financial year, delegations 5.
made under this Division are to be reviewed by
the delegafor.

[3)  Aperson to whom a power or duty is delegafed
under this Act is to keep records in accordance
with requlations in relation to the exercise of the
power or the discharge of the duty."

The Registers of delegations to committees and CEOs
should include a copy of the minutes which recard the
delegation (and any conditions) and can be kept in an
electronic or paper format. In the case of a delegation
from the CED to an officer the register should also
contfain a copy of the memorandum of delegation.

Dbligations are imposed on the recipients of delegated
powers and duties. Under section 5.46 of the Local
Gavernment Act 1995, requlation 19 of the Local
Government [Administration] Regulations 1996
requires delegates to keep a record of each occasion on
which they exercise the powers or discharge the duties
delegated fo them, stating that:

60,

“Where a power ar dufy has been delegated under the
Act to the CEQ or to any other local government
employee, the person fo whom the power or dufy has
been delegated is to keep a written record of:

[a)  how the person exercised the power or
discharged the duty;

[b)  when the person exercised the power ar
discharged the duty; and

[c)  the persons or classes of persans, other than
council or committee members or employees of
the local government, directly affected by the
exercise of the power or the discharge of the dutfy."

This provision does nof necessarily require the keeping
of a register and other efficient record keeping
practices would be sufficient. However, if is
recommended that such systems provide for accessible
accountability of the performance of these tasks,

p08.
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DELEGATES TO DISCLOSE INTERESTS AND
LODGE RETURNS

Part 5 Division b of the Local Government Act 1995
[disclosure of financial interests) also applies to
delegates of powers and dufies.

Section 5.71 states that:

“If, under Division 4, an employee has been delegafed a
power or dufy relating to a mafter and the employee
has an inferest in the matter, the employee must not
exercise the power or discharge the duty and:

[a)  inthe case of the CEQ, must disclose ta the mayor
or president the nature of the interest as soon as
practicable after becoming aware that he or she
has the interest in the matter; and

[b)  inthe case of any other employee, must disclose
to the CED the nature of the inferest as soon as
practicable after becoming aware thaf he or she
has the interest in the matter.

Penalty: $10,000 or imprisonment for 2 years.”

In circumstances where the employee is carrying out a
delegated funcfion and the matter relates fo his or her
own projects, then anather officer will need to have the
authority fo deal with the matter. In addition fo the
prohibition on delegates exercising the powers or
performing the duties delegated fo them, sections 5.75 and
5.76 of the Local Government Act 1995 require employees
wha have been delegated powers or duties fo lodge primary
and annual returns. Sections 5.75 and 5.76 state:-

“5.75 Primary Returns

(1] Arelevant persan other than the CEQ must lodge
with the CEO a primary return in the prescribed
form within 3 months of the start day.

(2]  ACED must lodge with the mayor or president a
primary refurn in the prescribed form within 3
months of the start day.

[3]  This section does not apply fo a person wha:
(3] has lodged a return within the previous year; or

[b] has, within 3 months of the start day, ceased
to be a relevant persaon.

Penalty: $10,000 or imprisonment for 2 years.
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5.76 Annual returns B6.

(1]  Each year, a relevant person other than the CEQ
must lodge with the CED an annual refurn in the
prescribed form by 31 August of that year.

(2]  Eachyear, a CEQ must lodge with the mayor or
president an annual return in the prescribed form
by 31 August of that year.

Penalty applicable to subsections (1) and [2]: $10,000 or

imprisonment for 2 years,

b7,

‘Relevant person’ includes a "designated
employee” who has been delegated a power or
duty.
Section 5.78 of the Local Government Act 1995
prescribes the infarmation which must be included in
the primary and annual returns,

Where an officer acts temporarily in a position with
delegated power, that person will need to complete a
financial interest return unless they have only acted in
that position for less than 3 months.

Determining What Should Be Delegated

A decision to delegate a power or dufy should be made
by local governments only after thorough cansideration
of whether the delegation will facilitate the effective
operatfion of the local government. This will therefore
depend on the particular circumstances of each lacal
government.

A local government council is unable to deal with all of
the numerous issues and duties concerning its local
government. As far as is possible and reasonable,
councils should be predominantly concerned with
dealing with higher level policy mafters for their local
governments.

Duties and powers which are operational in nature, but
exercise a discretion should be delegated to the CED.

p09.

30 August 2016

Powers and duties can be delegated fo CEDs with
comprehensive conditions attached. The conditions
limit the exercise of powers or discharge of dufies fo
circumstances prescribed by the council. For example, a
permit application which does not safisfy the conditions
aftached to a delegation, must be referred to the
council for determination.

The Local Laws Manual [2005), Local Laws WA, Western
Australian Local Government Association, Wesfern
Australia (Australia) af Section 2 - Page 10 provides a
useful example of a recommendation fo council for the
delegation of cerfain powers with conditions attached,
as follows:

“That the administration of this Local Law including any
enforcement action and collection of the annual licence
fee be delegated to the CEQ, but that the exercise of the
following powers be reserved o the Council:

[a] issue orrefusal of a licence under clause...;
[b)  determination of a licence period under clause...;
[c]  cancellation of a licence under clause...;

[d]  renewal or refusal fo renew a licence under
clause...; and

[e]  determination of any security under clause...”

Delegations with conditions are also frequenfly made in
relation to employees other than the CEO for acquiring
assets on behalf of a local government. An example is
where the CED delegates an employee with the power to
purchase goods and services fo a value of $10,000 - any
proposed purchases which would exceed this limit
would need fo be referred fo the CED for approval.

Many local laws provide for the appointment of
employees as “authorised persons” for the purpose of
the relevant local law. Once an employee is appointed
as an “authorised person’”, it is nof necessary for the
CED or council fo delegate any powers o that employee
in order for that employee fo, say, enforce the relevant
local law.
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It is imporfant to again note the difference befween a 6.
delegation of a power or duty and the implementation of

a council or CED decision - see paragraphs 13 - 17

above, in relation to "acting through”.

An example of carrying ouf a council decision [compared
to exercising a delegated power or duty] is where a council
approves an annual budget which includes the expenditure
of $40,000 for particular road maintenance fo be carried
out by employees. Employees do not need fo be delegated
the power ta carry out their operational functions.

In the example in paragraph 71 above, if the relevant
employees believe it is necessary ta spend more funds
than approved in the budget, they must refer that
matter to the council for its approval - the adoption of
an annual budgef can only be done by an absolufe
majority of council, which under section 5.43(a] of the
Local Government Act 1995 cannot be delegafed to the
CED or any ofher employee. 7

7.

The principal consideration for a local government when

deciding if it should delegate a power or duty, is 79
whether the delegation will improve the efficiency of the

local government's aperatians whilst ensuring that ifs

policies are consistently implemented. See the atfached

schedule which lists those items where acting through

would be a suitable mechanism for achieving that

efficiency. Local governments also need to consider the

confent of their local laws and whether delegation may 21.
be necessary, in some circumstances. However,
“authorised persons’ can normally carry out the
‘policing’ powers in local laws.

B0.

Procedure for Delegations by Council 1.

Paragraphs 63 - 73 of this quideline considered how a
local government can determine whether it should
delegate particular powers and dufies. This part
considers the procedure for council to make a delegafion.

When CEOs identify a dufy or power of the local
government which can be delegated and they believe
that if it is delegated it will provide better efficiency,
they should put the proposed delegation to their
council, for approval.

p10.

30 August 2016

As the earlier example from the Local Laws Manual (in
paragraph 67 abave| demonstrates, a recommendation to
council for a delegation is relatively straightforward. The
essential elements of a delegation recommendation are:

[a)  Correct and accurate identification of the power
or duty fo be delegated,

[b]  Correct and accurate idenfification of the person
or office to whom or which the power or duty is fo
be delegated;

[c]  Correct and accurate definition of the
circumstances (if any) in which the power or duty
can be exercised or discharged; and

[d]  Condifions on the exercise of the power or
discharge aof the duty.

It is important fo note again that all delegafions by
council require an absolute majarity decision.

Once a delegation has been made by council, the
delegation must be recorded in the delegation register,

Under requlation 19 of the Local Government
[Administration] Requlations 1996, the delegate must
keep written records of when and how they exercise the
delegated power or discharge the delegated duty, and
the persons or classes of persons affected by the
exercise of the power or discharge of the duty.

Procedure for Delegations by CED

Similarly to delegations by councils, delegations by
[EOs must accurately and correctly idenfify all elements
of the delegation.

Employee proposals for delegations (for themselves or
for other employees) should be provided to the CEQ. The
recommendations should be in a format similar to the
recommendations for delegafions by councils.

As with delegations by council, written records of
delegations by the CEO must be kept in the delegations
register and delegates must keep records of their exercise
of delegated powers or discharge of delegated duties.
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Schedule of Powers and Duties 86.

The affached schedule lists the powers and duties under
the Local Government Act 1995 [with associated
requlations) which cannot be delegafed, those that can
be delegated, and fo whom fhe powers and duties can be
delegated. It also lists those matters where “acting
through” may be the most practical way of carrying out
those functions.

It is not suggested that all of the powers and duties

which can be delegated should be delegated - the BS.
schedule is provided only as an indication of what can

be delegated if it is appropriate for a particular local
government.

EXAMPLES OF DELEGATIONS

23.

BS.

B86.

B7.
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Issuing Notices to Owners or Occupiers of
Land o

Section 3.25(1) of the Local Government Act 1995
provides for a local gavernment ta pravide nofice to a
person requiring that person to do certain things in
relation fo land, sfating that:

“A local government may give a person wha is the owner
... of land a nofice in writing relating fo the land
requiring the person fo do anything specified in the
nofice that:

[a) s prescribed in Schedule 3.1, Division 1; or

[b] s for the purpose of remedying or mitigating the
effects of any offence against a provision 24.

prescribed in Schedule 3.1, Division 2. 5

If a council determines that the efficiency of ifs local
government operations will be improved if its CEQ is
delegated fo exercise the powers under section 3.25(1),
the council may so delegate to the CED either with or
without any conditions.

v ] 92.
The following is an example of a recommendation for

such a delegafion:

“That, under section 5.42 of the Locol Government Act
1995, the Chief Executive Dfficer be delegated to
exercise the powers under section 3.25(1) of the Local
Government Act 1995,

p11.

30 August 2016

As with all delegations by council:

[a]  anydelegation to a CED to exercise the powers
under section 3.25 must be:

[i] by way of absolute majority decision; and
[ii] recorded in the delegations register;

[b]  the CED must keep records of the exercise of the
delegated power or discharge of the delegafed

duty.

For reasons of policy and/or fo mainfain uniformity, it
may be inappropriate for a CEQ fo delegate to other
employees fo exercise any section 3.25(1) powers which
have been delegafed to the CEQ. However, ather
employees can be appointed fo carry ouf a CEQ's
exercise of powers delegated to the CEQ, without those
other employees needing fo be delegated.

By way of example, in times when a cyclane is
approaching a disfrict, if the CED is delegafed to
exercise section 3.25(1) powers, the CED may decide that
certain ifems must be fied down fo prevent them from
causing a hazard when the cyclone hits the distfrict, and
that section 3.25(1) notfices must be issued in relation
to those items. Once the CEQ has decided this, the CEQ
may then appoint any number of employees to survey
the district and, when they identify items which the CED
has decided must be tied down, complete the section
3.25(1) notices and issue them to the relevant person,
on behalf of the CED.

Calling for and Accepting Tenders

Section 3.57(1) of the Local Government Act 1995 states
that:

“A local government is required to invite tenders before
it enfers info a contract of a prescribed kind under
which anather person is to supply goods or services.”

Section 5.43 of that Act states that:

“A local government cannot delegate to a CED any of the
following powers or dufies:

(a]

[b)  accepting a fender which exceeds an amount
determined by the local government for the
purpose of this paragraph.’
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93, Part 4 of the Local Government [Functions and General] 25.

Regulations 1996 requlates and provides the

procedures for local government tenders for providing

goods or services.

94, A council may delegate fo its CEO to invife fenders

under section 3.57 of the Lacal Government Act 1995

and Fart 4 of the Local Gavernment [Functions and

General] Regulations 1996, without the necessity of
setting a maximum limit on the fenders which the CED

may invite.

95, However, the effect of section 5.43(b] is that if a council
wishes to delegate fo its CEO to accept tenders under

section 3.57 of the Local Gavernment Act 1995 and
4 of the Local Government [Functions and General)
Regulations 1996, it may attach a condition fo the
delegation that specifies the maximum limit of the
tenders which the CEQ may accept.

Part

9. Following is an example of a recommendation to council
to delegate fo its LEQ to invite any tenders (in accordance
with council's selection criteria) and accept fenders up
to a limit of $200,000 under section 3.57 of the Local

Government Act 1995 and Part 4 of the Local

Government [Functions and General] Regulations 1996:

“That, under section 5.42 of the Lacal Gavernment Act

1995, the Chief Executive Officer be delegated fo:

(a] Invite any fenders; and

(b)  Accept tenders up to an amount of $200,000
fotal value,

in

under sectian 3.57 of the Local Gavernment Act 1995

and Part 4 of the Local Government [Functions and
General] Regulations 1996."

nie.
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30 August 2016

FURTHER INFORMATION

For more information about this and other quidelines,
confact the Local Government Support and Oevelopment
Branch of the Department of Local Government and
Regional Development on 9217 1500 or email
lgsd@dlgrd.wa.gov.au.

These guidelines are also available on the Oepartment’s
website af http://www.dlgrd.wa.gov.ou.
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Department of Local Government
and Regional Development

< Government of Western Australia

www.dlgrd.wa.gov.au

FURTHER INFORMATION

For more information about this and other
guidelines, contfact the Local Government Support
and Development Branch of the Deparfment of
Local Government and Regional Development on:

Tel: (08] 9217 1500
Fax: (08] 8217 1555
Freecall: 1800 620 511 [Country Only)

These guidelines are also available on the
Department's website at www.dlgrd.wa.gov.au

ABOUT THE GUIDELINE SERIES

This document and others in the series are infended as
a guide fo good practice and should not be faken as a
compliance requirement. The confent is based on
Departmental officers’ knowledge, understanding,
observation of, and appropriate consultation on
contemporary good practfice in local government,
Guidelines may also involve the Deparfment's views on
the intent and interpretation of relevant legislation.

All guidelines are subject fo review, amendment and
re-publishing as required. Therefore, comments on any
aspect of the guideline are welcome. Advice of methods
of improvement in the area of the guideline topic that
can be reported to other local governments will be
especially beneficial.

suoijehajag




Attachment 3 - Email tabled at meeting

Meagan LeRiche

Subject: FW: MINOR ADJUSTMENT TO DELEGATIONS REGISTER
Attachments: ADOPTED 33 STAT DELEGATION.pdf

From: Lisa Hannagan

Sent: Tuesday, 30 August 2016 2:57 PM

To: SWEK Councillors <Councillors@swek.wa.gov.au>

Cc: SWEK Directors <SWEKDirectors@swek.wa.gov.au>
Subject: MINOR ADJUSTMENT TO DELEGATIONS REGISTER

Hi All,

Please find attached Delegation 33 which was adopted by Council on 27 October 2015 (Minute No. 11148).

COUNCIL DECISION
Minute No. 11148

Moved: Gr B Rebinson
Seconded: Cr 5 Cooke

That Gouncil:-

1.  Revoke Delegation Mo. 33 Local Planning Scheme No. T, Minute No. 11129, 22
September 2015 Ordinary Gouncil Meeting.

2. Adopts Delegation Mo. 33 Local Planning Scheme No.& and No. 7 as detailed in
Attachment 2.

Carried Unanimously 9/0

Unfortunately the adopted version was not incorporated in the current review and the Draft Delegation Register you
have in your agenda contains the previous version.

The minor change therefore is to replace what is now Delegation #34 (because there is a new delegation hence a
different number) with the attached previously approved delegation.

| will have a hard copy for each of you at tonight’s meeting.
Don’t hesitate to contact me if you have any queries.
Regards

Lisa Hannagan
Senior Risk and Governance Officer

SHIRE of WYNDHAM | EAST KIMBERLEY
20 Coolibah Drive, PO BOX 614 Kununurra WA 6743 | T: (08) 9168 4100 | F: (08) 9168 1798 | www.swek.wa.gov.au

The information contained in this email, including any attachments, may be confidential and / or contain legally privileged information. If you are not the intended recipient
any use, disclosure or dissemination of this email is unauthorised. If you have received this email in error, please delete all copies, including any attachments and alert the
sender. Virus scanning is the responsibility of the recipient.

% Please consider the environment before printing this email.

1
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Attachment 2

33. LOCAL PLANNING SCHEME No. 6 and No. 7

LEGISLATIVE POWER Local Planning Scheme No. 6 and No. 7

DELEGATE Chief Executive Officer

FUNCTION TO BE PERFORMED
The Council delegates its authority and power pursuant to Clause 82.1 to:-

1. Determine applications for planning approval, including applications, involving;
a. the variation of Local Planning Scheme provisions, Local Planning Policy
or provisions of the Residential Design Codes; and
b. the exercise of discretion under the Local Planning Scheme, Local
Planning Policy or the Residential Design Codes; and
c. unauthorised existing developments.
2. Advertise an application for planning approval.
3. Refusal of all development applications where;
a. the proposed use is not permitted by the Local Planning Scheme; or
b. the development does not comply with the non-discretionary provisions of
the Residential Design Codes or;
¢c. additional information required is not provided within 21 days of the
request.
4. Amend or revoke a planning approval.
5. Grant an extension of development approval for up to two (2) years.
6. Delete or modify conditions of approval, whether imposed under delegated
authority or not.
7 Make recommendations to the WA Planning Commission on:
a. Applications for subdivision or amalgamation of land,;
b. Minor variations to approved subdivisions;
¢c. Clearance of conditions of subdivision approval
8. lssue and serve notices, and take any other enforcement action, against a
person who is suspected of committing an offence under the Local Planning
Scheme.
9. Recover expenses under Section 11 (4) of the Planning and Development Act
2005 in a court of competent jurisdiction.
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12.2.2. Standing Item - Outstanding Actions from Council Resolutions

DATE:

30 August 2016

AUTHOR:

Meagan Le Riche, Executive Assistant

RESPONSIBLE OFFICER:

Carl Askew, Chief Executive Officer

DISCLOSURE OF INTERESTS:

Nil

VOTING REQUIREMENT

Simple Majority

OFFICER'S RECOMMENDATION

That Council notes the report - Outstanding Actions from Council Resolutions.

COUNCIL DECISION

Minute No: 11455

Moved: Cr B Robinson
Seconded: Cr K Wright

That Council notes the report - Outstanding Actions from Council Resolutions.

Carried 9/0

PURPOSE

To report to the Council on the progress and provide comment on outstanding actions from

Council resolutions.

NATURE OF COUNCIL'S ROLE IN THE MATTER

Leader - plan and provide direction through policy and practices

BACKGROUND/ PREVIOUS CONSIDERATIONS BY COUNCIL/ COMMITTEE

At each meeting of Council, resolutions are made which require actions to be taken by
officers to implement those resolutions. This monthly update advises the Council as to the
status of the implementation of resolutions.
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STATUTORY IMPLICATIONS

Nil

POLICY IMPLICATIONS

Nil

FINANCIAL IMPLICATIONS

Not applicable as referenced in individual reports presented to the Council.

STRATEGIC IMPLICATIONS

Strategic Community Plan 2012-2022

Goal 1: Strong leadership and governance that underpins a more strategic approach to
community engagement, regional development and organisational sustainability

Objective 1.4: Business innovation, efficiency and improved services

Strategy 1.4.1 : Ensure legislative compliance and follow best practice principles in planning
and service delivery

RISK IMPLICATIONS

Nil

COMMUNITY ENGAGEMENT

No community engagement is required.
COMMENTS

This report includes actions from July resolutions (Attachment 1). Attachment 2 summarises
all other actions that are outstanding from previous Council resolutions.

ATTACHMENTS —Item 12.2.2

Attachment 1 - Council Actions Register - July
Attachment 2 - Outstanding Actions from Previous Council Resolutions
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12.2.3. Meeting Procedures Local Law 2016

DATE: 30 August 2016

AUTHOR: Lisa Hannagan, Senior Governance and Risk Officer
RESPONSIBLE OFFICER: Louise Gee, Acting Chief Executive Officer

FILE NO: LE.O08

DISCLOSURE OF INTERESTS: Nil

VOTING REQUIREMENT

Absolute Majority

OFFICER’'S RECOMMENDATION

That Council gives state-wide public notice that it intends to make the Shire of
Wyndham East Kimberley Meeting Procedures Local Law 2016, as detailed in
Attachment 1.

COUNCIL DECISION

Minute No: 11456

Moved: Cr B Robinson
Seconded: Cr N Perry

That Council gives state-wide public notice that it intends to make the Shire of
Wyndham East Kimberley Meeting Procedures Local Law 2016, as detailed in
Attachment 1.

Carried 8/1

For: Cr J Parker, Cr S Rushby, Cr A Petherick, Cr D Spackman, Cr E Bolto,
Cr N Perry, Cr S Cooke, Cr B Robinson

Against: Cr K Wright

PURPOSE
Section 3.5 of the Local Government Act 1995 provides the power for local governments to
make local laws and prescribing all matters that are required or permitted to be prescribed

by the local law, or are necessary and convenient for it to perform any of its functions.

The Shire of Wyndham East Kimberley Meeting Procedures Local Law 2016, formerly
referred to as Standing Orders, are a key component of how the Council conducts its
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business at a political and officer level. The Meeting Procedures are subsidiary legislation to
the Act and are considered enforceable procedures.

NATURE OF COUNCIL'S ROLE IN THE MATTER

Leader - plan and provide direction through policy and practices

BACKGROUND/ PREVIOUS CONSIDERATIONS BY COUNCIL/ COMMITTEE

The Standing Orders Local Law was adopted by Council on 21 October 2003 and Gazetted
3 December 2003, with the primary objective of providing rules and guidelines which apply to
the conduct of meetings of Council and Council committee meetings convened under the
provisions of the Local Government Act 1995. In its current format, this local law contains
inconsistencies with the Local Government Act 1995 and therefore requires change.

At the Council Meeting held 26 April 2016, Council resolved to undertake a review of this
(and all other) local law. The WALGA model Meeting Procedures Local Law was used and
has been reviewed by both staff and Council.

As required by the Local Government Act 1995, the community was invited to comment on
the Council’s proposed Meeting Procedures Local Law. Public consultation was undertaken
as part of the advertising process required by Section 3.12(3), for a minimum of 42 days.
The review was advertised on 7 May 2016 (state-wide in the West Australian) and 12 May
2016 (locally in the Kimberley Echo) with a closing date for submissions on 30 June 2016.
No public submissions were received.

In line with the legislated requirement, the proposed Meeting Procedures Local Law 2016
was also submitted to the Legislation Section of the Department of Local Government and
Communities for review, to ensure legislative compliance.

A number of minor changes were suggested by the Department of Local Government and
Communities and these have been incorporated into the final document attached to this

item.

STATUTORY IMPLICATIONS

Section 3.12 of the Local Government Act 1995 specifies the procedures to be followed
when making a local law. Section 3.12 states:

3.12  Procedure for making a local law

(1) In making a local law a local government is to follow the procedure described
in this section, in the sequence in which it is described.

(2 At a council meeting the person presiding is to give notice to the meeting the
purpose and effect of the proposed local law in the prescribed manner.

3) The local government is to:
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@ Give statewide public notice stating that;

0] The local government proposes to make a local law, the
purpose and effect of which is summarised in the notice;

(ii) A copy of the proposed local law may be inspected or obtained
at any place specified in the notice; and

(iii) Submissions about the proposed local law may be made to the
local government before a day to be specified in the notice,
being a day that is not less than 6 weeks after the notice is
given;

(b) As soon as the notice is given, give a copy of the proposed local law
and a copy of the notice to the Minister and, if another Minister
administers the Act under which the local law is proposed to be made,
to that Minister; and

(c) Provide a copy of the proposed local law, in accordance with the
notice, to any person requesting it.

(3a) A notice under subsection (3) is also to be published and exhibited as if it
were a local public notice.

4) After the last day for submissions, the local government is to consider any
submissions made and may make the local law* as proposed to make a local
law* that is not significantly different from what was proposed.

* Absolute majority required.

(5) After making the local law, the local government is to publish it in the Gazette
and give a copy of it to the Minister, and if another Minister administers the
Act under which the local law is proposed to be made, to that other Minister.

(6) After the local law has been published in the Gazette the local government is
to give local public notice -
@) stating the title of the local law;
(b) summarising the purpose and effect of the local law (specifying the
day it comes into operation); and
(c) advising that copies of the local law may be inspected or obtained
from the local government’s office.

(7) The Minister may give directions to the local government requiring them to
provide to the Parliament copies of the local laws they have made and any
explanatory or other material relating to them.

(8) In this section -
Making in relation to a local law, includes to amend the text of, or repeal, a

local law.

POLICY IMPLICATIONS

Nil.
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FINANCIAL IMPLICATIONS

Advertising costs for state-wide notice and gazettal.

STRATEGIC IMPLICATIONS

Strategic Community Plan 2012-2022

Goal 1: Strong leadership and governance that underpins a more strategic approach to
community engagement, regional development and organisational sustainability

Objective 1.4: Business innovation, efficiency and improved services

Strategy 1.4.1 : Ensure legislative compliance and follow best practice principles in planning
and service delivery

RISK IMPLICATIONS

Failure to comply with legislative requirements leading to damage of reputation and/or
financial loss.

COMMUNITY ENGAGEMENT

Engagement has taken place in accordance with Section 3.12(3) of the Local Government
Act 1995 with both statewide and local advertising and a public submission period open for a
minimum of 42 days.

COMMENTS

The purpose of the Meeting Procedures Local Law is to provide procedures which apply to
the conduct of meetings of the Council, its committees and to meetings of electors.

The effect of the Local Law is to control the operation of Council, committee and electors
meetings.

Up to date and relevant local laws are an important cornerstone of good governance. Local
Government has a statutory and moral obligation to ensure that the regulation of local
matters is conducted in a fair, efficient and reasonable manner. To comply with the provision
of Section 3.12 of the Local Government Act 1995, when proposing to make a local law, the
presiding person is required to give notice of the purpose and effect of the proposed local
law at the Council meeting where the local law is being considered. This is achieved by:

(@)  Ensuring that the purpose and effect of the local law is included in the agenda for that
meeting; and

(b)  Ensuring that the minutes of the meeting of the council include the purpose and
effect of the proposed local law.
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ATTACHMENTS - Item 12.2.3

Attachment 1 - Shire of Wyndham East Kimberley Meeting Procedures Local Law 2016

Minutes Ordinary Council Meeting 30 August 2016 Page 138 of 574



Attachment 1 - Shire of Wyndham East Kimberley Meeting Procedures Local Law 2016
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Table of Contents
Part 1 - Preliminary ...
11 (O] 11T ] o OSSP
1.2 COMMENCEMENT ...ttt ettt neas
1.3 Application and INLENT ..........coeiiiiiie e
1.4 INEEIPIEAtioN ..ocveeiece e
15 REPEAL ... s
Part 2 — Establishment and membership of committees.............cccccoeeenee.ne.
2.1 Establishment of COMMITIEES.........cccoviiiiiiiiee e
2.2 TYPES OF COMIMITIEES. .....cueiieeeiieie e
2.3 Delegation of some powers and duties to certain committees....................
2.4 Limits on delegation of powers and duties to certain committees..............
2.5 Appointment of committee MemMbDErS ........c.cocveiiiiiiiiiiicc e
2.6 Tenure of committee Membership.........cocovvreieiiii e
2.7 Resignation of committee MEMDErS ........cccovviiiiiiiii e
2.8 Register of delegations t0 COMMILLEES........c.coviviiviiicicie e,
2.9 COMMILEEES 10 FEPOIT ... e
Part 3 - Calling and convening MeetingsS.........ccccevvevieveereeieeseece e
3.1 Ordinary and special Council Meetings........c.cccovvvvieveiicic s,
3.2 Calling Council MEELINGS .......ccvviiiiiei e
3.3 Convening CouncCil MEETINGS.........cccuiiriiriieeie e
3.4 Calling committee MEETINGS ......ecveivieeeeie e
35 Public notice 0f MEELINGS ......ccveiiiiiececece e

Part 4 — Presiding Member and quorum
Division 1: Who presides

4.1
4.2
4.3
44
4.5
4.6
4.7

4.8 QUOTUM TOF MEETINGS.....eeeeeiie et
4.9 Reduction of quorum for Council Meetings .........cccocvvvvvivinienineneneen
4.10  Reduction of quorum for committee Meetings .........ccccvvrverereneriesereenenn
4.11  Procedure where no quorum to begin a meeting .........cccoceveviivieveieeiieenas
4.12  Procedure where quorum not present during a meeting ..........ccccoceevervennne
Minutes Ordinary Council Meeting 30 August 2016

Local Government Act 1995
Shire of Wyndham East Kimberley

Meeting Procedures Local Law 2016

WO PrESIAES ..ttt are s
When the Deputy President Can aCt...........cocovverereneieiesiesesesesieseeea
WhO acts if N0 PreSident........cccooeiiieiiiiicesece e
Election of Presiding Members of committees............cccccvevvevcvvevcieenenne.
Election of Deputy Presiding Members of committees..........cccceoevveenne.
Functions of Deputy Presiding Members ..o
Who acts if no Presiding Member..........c.cccvoviieiiciciicccc e
Division 2 — Quorum

Page 139 of 574



T NN F- 10 T (0l oL (=TT (0 [T RN 8
Part 5 - BUSINESS OF @ MEETING ......coviiiiiiie ittt be e ne e 9
51 BUSINESS 10 D SPECITIE. ...t 9
5.2 OTUBT OF DUSINESS ....veee ettt ettt ettt ettt e e et e e e ettt e e s st et e e s st e eee s st et e e s sataeeessbaeeessabeeeessareeesias 9
53 Motions of which previous notice has Deen IVEN............ccocvveiiiiiiieie e 9
5.4 New business Of an UGNt NATUIE.........c.ccviiiiieie ettt st sre e resne s 10
55 Adoption by eXception reSOIUTION. .........uiiiiiiiei e 10
Part 6 - PUDIIC partiCipation ...........cccoiiiiiii et 10
6.1 Meetings generally open to the PUDIIC...........ccooiiiiiic i 10
6.2 Meetings Not 0pen t0 the PUBIIC ......cveiiieeece e 10
6.3 Question time fOr the PUDIIC ..o 11
6.4 Question time for the public at certain MeetiNGS .......c.cocvevveii i 11
6.5 Minimum question time for the PUBIIC ...........cooi i 11
6.6 Procedures for question time for the PUBIIC...........ccoov i 11
6.7 Other procedures for question time for the publiC............cccooveviiiii i, 11
6.8 DiStiNGUISNEA VISITOIS .....cviiiiecic ettt 12
6.9 =T o0 - 001U 12
T KO =< 1) (0] R 12
o700 A o TSy o1 =1 [ 12
6.12  Participation at COMMIttEE MEETINGS......eiiveieiie ettt ees 13
6.13  Council may meet to hear public SUDMISSIONS .........coviieiiiieiere e 13
6.14  Public inspection of agenda MaterialS ............cccovveiiiiiiieie i 13
6.15  Confidentiality of information Withheld..............c.cco v 14
6.16  Recording Of PrOCERAINGS .......oiieie ettt sttt sreeneeneeenean 14
6.17  Prevention Of QISTUTDANCE .......cveiie ettt ettt e st e e e s et e e e s e bt e e e s sbbeeeseaens 14
Part 7 - QUestions BY MembErS ..o 14
7.1 QUESLIONS DY IMBMDETS ...ttt be e sreebe et 14
Part 8 — CondUCE OF IMEMIDETS ... ebre e 15
8.1 Members to be in their Proper PIACES ........coviiiiiiiccc e 15
8.2 Respect to the Presiding MEMDET .........c.ooviiiiieie et 15
8.3 LR L (0T LS 0TS TR 15
8.4 AdVICe OF eNtIrY OF EPAITUIE.......eiiiie e reene 15
8.5 Members to indicate their intention t0 SPEAK...........ccveveiieiiii e, 15
8.6 Priority OF SPEAKING .....cveieiiiiiie e 15
8.7 Presiding Member may take part in debDates...........cccooeieiiiiiii i 15
8.8 S (=AY 2= T2 107 TR 15
8.9 SPLAKING TWICE ...ttt bbbttt 16
8.10  DuUration OF SPEECNES ........ciiiiiiiitiriiite ittt bbb 16
8.11  No speaking after conclusion Of debate...........cccccviviiieiieic i 16
8.12  NO INEEITUPLION ..ovtiiicic ettt be e et e s ae et e teese e sbeste e b e steeraentesre s 16
8.13  Personal eXPlanations ..o 16
8.14  NO reopening OF QISCUSSION .......eciiiuiiieiiitiie ettt sae e e sreane s 16
8.15  ACVEISE FEFIECTION ...veiieeie e e e st be et 16
8.16  Withdrawal of Offensive langUAGE.........ccccviiiiiiiiiiecce e 17
o B I o T T VT o o o (-] PSPPSR 17
9.1 Presiding Member t0 PreSEIVE OFUEN .......cvciveieeiecie ettt sre e eneas 17
9.2 (o TT 01 A0 o] (0 (<] SRR 17
9.3 Procedures 0n a Point OF OFAEI ........c.coviiiiii i 17
94 Calling attention t0 DreaCh..........cviiiir e 17
9.5 Ruling by the Presiding MemBbEr ..........cooiiiiee e 17
9.6 (070 g1 ([ a 100l o] g=T=Tod a1 o) o] (0 (<] EP U 18
9.7 Right of Presiding Member t0 adjOUM ..........covoiiiiiiiiiiiee e 18
Part 10 - Debate of subStantive MOTIONS ........cc.vvviiiiiiiic e 18

Minutes Ordinary Council Meeting 30 August 2016 Page 140 of 574



10.1
10.2
10.3
10.4
10.6
10.7
10.8
10.9
10.10
10.11
10.12
10.13
10.14
10.15
10.16
10.17

Part 11 -

111
11.2
11.3
114
11.5
11.6
11.7
11.8
11.9
11.10

Part 12 -

121

Part 13 -

13.1
13.2
13.3
134

Part 14 -

141
14.2
14.3
144

Part 15 -

15.1
15.2

Part 16 —

16.1
16.2
16.3

Part 17 -

171
17.2
17.3

Part 18 -

18.1

Motions to be stated and iN WITTING .......cooeiiiiiiiei s 18

MOtIONS T0 D& SUPPOITEA ... 18
UNOPPOSEU DUSINESS ...ttt ettt ettt te et ste e te s e et e be et e s beensesbesaeenrenre e 18
Only 1 substantive MOtioN at @ TIME ......cccviiieii e nre e 19
Limit OF ABDALE ..o e 19
Member may require qUESLION t0 DE read .........cc.eoviiiiiicicc e 19
Consent of seconder required for alteration............cccccivveviii i 19
Order OF AMENAMENTS .......c.viiiieee ettt e e steeneestesraeneenreanes 19
FOrm of an amENUMENT.......c.ooiiieee ettt ene e e nne e 19
Amendment must not negate original MOtIoN ...........ccccoiiiv i 19
Relevance of amendmMeNTS........ccvoiiioiiie e 19
Mover of motion may speak 0n amendmeNt ...........cooiiiiiiriieneeeee s 19
Effect of an amendment.........ccoco i 19
Withdrawal of motion or amendmEeNt............ccooeieieiiniii s 19
RIGNT OF TEPIY .. 20
Foreshadowing alternative MOTIONS............ooiireiieieieieese e 20
Procedural MOTIONS.......coiiiiieiie ettt 20
Permissible procedural MOTIONS. ..........cciiiiiiiii e 20
INO TEIDALE ...t bbbttt bbb s 20
WHO MAY IMOVE......eiitiiiciie ettt ettt e st e e s e steers et e sbeens e teaseeseesreenes 21
Procedural motions - right of reply on substantive motion .............cccccoeviiiiiinicicn 21
Meeting to proceed t0 the NeXt DUSINESS...........coviiiiiiiiiie e 21
Debate 10 D8 AUJOUIMEM .........eiie et 21
MEETING NOW QUJOUIMN ...ttt ettt sttt ettt e see et et e sre e s e steaneeneenne e 21
QUESEION 10 DB PUL....ee ettt sreeneeneenne s 21
Member t0 De N0 1ONGET NEAIT...........oiiiiiieee s 21
Ruling of the Presiding Member to be disagreed With ... 22
DiSCIOSUNE OF INTEIESTS ... .eeivieiecieee et e e 22
DiSCIOSUIE OF INTEIESTS ...ecvviveiiie ettt et sre et ee e e 22
01 o TS 22
QUESTION = WHNEIN PUL.....eeeieeiiiisis bbbt 22
WOTING -ttt bbb bbb h bbb bbbt n e 22
Majorities required fOr dECISIONS .........ccvcviiiiicce et 22
MEthod OF tAKING VOTE........oiviiie ittt te e sbe e sre e 22
MINUEES OF MEETINGS ..ot s 22
KEEPING OF MINULES. ..ottt st sre st e et sae e re e 22
CONENE OF MINULES ...ttt sttt esteeneeeesreeneeneenreas 22
Public inspection of unconfirmed MINUEES ............cooiierieiiiiii s 23
Confirmation OF MINUEES. .........oiiiiiii et 23
AdJournment OF MEETING .....c.coviiiiiiee e e 23
Meeting may D adJOUMME ........cooiiiiiiiii s 23
Effect of adjOUMNMENT............ooiiiee e 23
Revoking or changing deCiSIONS..........oovieieiiiinisiseee e 23
Requirements to revoke or change deCiSIONS..........cceieiiiririie e s 23
Limitations on powers to revoke or change deCiSioNS..........ccoverirererieieiesisese s 23
IMPIEMENtiNg & AECISION. ......couiiieii et ettt e e enes 23
SUSPENSION OF LOCAI LAW.......c.cciiiiiic e 24
SUSPENSION OF 10CAI TAW ......ecvieiecice et 24
Where local [aw do NOt @PPIY ....eeeeeieee e 24
Cases not provided for in 10Cal AW ............coiiiiiii 25
MEELINGS OF BIECTOIS ..o 25
EleCtors” general MEETINGS ....ccviveie ittt sttt e be e be et sae e b 25

Minutes Ordinary Council Meeting 30 August 2016 Page 141 of 574



18.2  Matters for discussion at electors” general MEEtiNgS .........cocvivririiineneiece e 25
18.3  EIleCtors” SPeCial MEETINGS . ....c..iiiiiirie ettt 25
18.4  Requests for electors” special MEELINGS ......covciveiiiiiiieie e e 25
18.5  Convening eleCtors” MEELINGS .....cccuveiieeiee e see e e s rte e e et e st e rae e e e sae e sre e sreesneesneesneas 25
18.6  WHho presides at eleCtors” MEETINGS ........oiveieiiieiii it 25
18.7  Procedure for eleCtors” MEELINGS......ccviiiii ettt re e sre s 25
18.8  Participation Of NON-EIECIONS.........cccviiiiiiecc et 25
18.9  VOting at leCtOrS” MEETINGS. ... c.eiviiteteitii ettt 25
18.10  Minutes Of €leCtOrs” MEETINGS .. .c.veveiieie ettt nre s 25
18.11 Decisions made at lectors” MEETINGS .......covervriririririerieieeeese st 25
Part 19 - ENTOFCEIMENT ..ottt ettt 26
19.1  Penalty fOr BrEACKH .........cviii ettt ere s 26
19.2  WHO CAN PIOSECULE ...c.veevieiieeticie sttt ettt et et e be b e steebe e e sba e s e sbesneesresreenbesreanen 26

Minutes Ordinary Council Meeting 30 August 2016 Page 142 of 574



LOCAL GOVERNMENT ACT 1995

Shire of Wyndham East Kimberley
Meeting Procedures Local Law 2016
Under the powers conferred by the Local Government Act 1995 and under all other relevant powers

enabling it, the Shire of Wyndham East Kimberley resolved on [INSERT DATE] to make the
following local law.

Part 1 - Preliminary
1.1 Citation
This local law may be cited as the Shire of Wyndham East Kimberley Meeting
Procedures Local Law 2016.
1.2 Commencement
This Local Law comes into operation 14 days after the date of its publication in the
Government Gazette.
1.3 Application and intent
(1) This Local Law provides rules and guidelines which apply to the conduct of
meetings of the Council and its committees and to meetings of electors.
(2)  All meetings are to be conducted in accordance with the Act, the Regulations
and this Local Law.
(3) This Local Law is intended to result in:
(@)  better decision-making by the Council and committees;
(b)  the orderly conduct of meetings dealing with Council business;
(c)  better understanding of the process of conducting meetings; and
(d) the more efficient and effective use of time at meetings.
14 Interpretation

(1) Inthis Local Law unless the context otherwise requires:

75% majority has the meaning given to it in the Act;

Act means the Local Government Act 1995;

CEO means the Chief Executive Officer of the local government;

committee means a committee of the Council established under section 5.8 of the Act;
committee meeting means a meeting of a committee;

Council means the Council of Wyndham East Kimberley;

Deputy President means the Deputy President of the local government;

local government means the Shire of Wyndham East Kimberley;

Mayor/President means the Mayor/President of the local government or other
Presiding Member at a Council meeting under section 5.6 of the Act;
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meeting means a meeting of the Council or a committee, as the context requires;
Member has the meaning given to it in the Act;
Officer means an officer of the local government;

Original motion means primary or substantive motion, or the original motion as
amended, but does not include an amendment or a procedural motion;

Presiding Member means:
(@ in respect of the Council, the person presiding under section 5.6 of the Act;
and
(b) inrespect of a committee, the person presiding under sections 5.12, 5.13, and
5.14 of the Act;

Regulations means the Local Government (Administration) Regulations 1996;
simple majority means more than 50% of the members present and voting; and
special majority has the meaning given to it in the Act;

substantive motion means an original motion or an original motion as amended, but
does not include an amendment or a procedural motion.

(2)  Unless otherwise defined in this Local Law, the terms and expressions used in
this Local Law are to have the meaning given to them in the Act and
Regulations.

1.5 Repeal
The Shire of Wyndham East Kimberley — Standing Orders Local Law 2003 as
published in the Government Gazette on 3 December 2003 is repealed.

Part 2 — Establishment and membership of committees

2.1 Establishment of committees
(1) The establishment of committees is dealt with in the Act.
2 A Council resolution to establish a committee under section 5.8 of the Act is
to include:

@) the terms of reference of the committee;

(b) the number of council members, officers and other persons to be
appointed to the committee;

() the names or titles of the council members and officers to be appointed
to the committee;

(d) the names of other persons to be appointed to the committee or an
explanation of the procedure to be followed to determine the
appointments; and

(e) details of the delegation of any powers or duties to the committee
under section 5.16 of the Act.

3 This Local Law is to apply to the conduct of committee meetings.

2.2 Types of committees
The types of committees are dealt with in the Act.

2.3 Delegation of some powers and duties to certain committees

The delegation of some powers and duties to certain committees is dealt with in the
Act.
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2.4

25

2.6

2.7

2.8

2.9

3.1

3.2

3.3

3.4

3.5

Limits on delegation of powers and duties to certain committees
The limits on the delegation of powers and duties to certain committees are dealt with
in the Act.

Appointment of committee members
The appointment of committee members is dealt with in the Act.

Tenure of committee membership
Tenure of committee membership is dealt with in the Act.

Resignation of committee members
The resignation of committee members is dealt with in the Regulations.

Register of delegations to committees
The register of delegations to committees is dealt with in the Act.

Committees to report

A committee:

@ is answerable to the Council; and

(b) is to report on its activities when, and to the extent, required by the Council.

Part 3 - Calling and convening meetings

Ordinary and special Council meetings

Q) Ordinary and special Council meetings are dealt with in the Act.

2 An ordinary meeting of the Council, held on a monthly basis or otherwise as
determined by the Council, is for the purpose of considering and dealing with
the ordinary business of the Council.

3) A special meeting of the Council is held for the purpose of considering and
dealing with Council business that is urgent, complex in nature, for a
particular purpose or confidential.

Calling Council meetings
The calling of Council meetings is dealt with in the Act.

Convening Council meetings

@ The convening of a Council meeting is dealt with in the Act.

2 Subject to subclause (3), the CEO is to give at least 72 hours notice, for the
purposes of section 5.5, in convening a special meeting of the Council.

3 Where, in the opinion of the Mayor/President or at least 1 third of the
Members, there is a need to meet urgently, the CEO may give a lesser period
of notice of a special Council meeting.

Calling committee meetings

The CEO is to call a meeting of any committee when requested by the
Mayor/President, the Presiding Member of a committee or any 2 members of that
committee.

Public notice of meetings
Public notice of meetings is dealt with in the Regulations.
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4.1

4.2

4.3

4.4

4.5

4.6

4.7

4.8

4.9

4.10

411

4.12

4.13

Part 4 — Presiding Member and quorum
Division 1: Who presides

Who presides
Who presides at a Council meeting is dealt with in the Act.

When the Deputy President can act
When the Deputy President can act is dealt with in the Act.

Who acts if no President
Who acts if there is no President is dealt with in the Act.

Election of Presiding Members of committees
The election of Presiding Members of committees and their deputies is dealt with in
the Act.

Election of Deputy Presiding Members of committees
The election of Deputy Presiding Members of committees is dealt with in the Act.

Functions of Deputy Presiding Members
The functions of Deputy Presiding Members are dealt with in the Act.

Who acts if no Presiding Member
Who acts if no Presiding Member is dealt with in the Act.

Division 2 — Quorum

Quorum for meetings
The quorum for meetings is dealt with in the Act.

Reduction of quorum for Council meetings
The power of the Minister to reduce the number for a quorum and certain majorities is
dealt with in the Act.

Reduction of quorum for committee meetings
The reduction of a quorum for committee meetings is dealt with in the Act.

Procedure where no quorum to begin a meeting
The procedure where there is no quorum to begin a meeting is dealt with in the
Regulations.

Procedure where quorum not present during a meeting
If at any time during a meeting a quorum is not present, the Presiding Member is:

@) immediately to suspend the proceedings of the meeting for a period of up to
15 minutes; and
(b) if a quorum is not present at the expiry of that period, the Presiding Member

is to adjourn the meeting to some future time or date.

Names to be recorded

At any meeting:

@) at which there is not a quorum present; or

(b) which is adjourned for want of a quorum,

the names of the Members then present are to be recorded in the minutes.
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Part 5 - Business of a meeting

5.1 Business to be specified

(1) No business is to be transacted at any ordinary meeting of the Council other
than that specified in the agenda, without the approval of the Presiding Member
or the Council.

(2) No business is to be transacted at a special meeting of the Council other than
that given in the notice as the purpose of the meeting.

(3) Subject to subclause (4), no business is to be transacted at an adjourned meeting
of the Council other than that:

(@)  specified in the notice of the meeting which had been adjourned; and
(b)  which remains unresolved.

(4) Where a meeting is adjourned to the next ordinary meeting of the Council then,
unless the Council resolves otherwise, the business unresolved at the adjourned
meeting is to be dealt with before considering Reports (Item 9) at that ordinary
meeting.

5.2 Order of business
(1) Unless otherwise decided by the Council, the order of business at any ordinary
meeting of the Council is to be as follows:
1. Declaration of Opening/Announcement of Visitors
2. Announcements from the Presiding Member
3. Attendance
3.1 Apologies
3.2 Approved leave of absence
Declaration of interest
Public question time
5.1 Response to previous public questions taken on notice
5.2 Public question time
6. Confirmation of minutes
7. Presentations
7.1 Petitions
7.2 Presentations
7.3 Deputations
8. Method of dealing with agenda business
9. Reports
10.  Applications for leave of absence
11.  Motions of which previous notice has been given
12.  Questions from Members without notice
13.  New business of an urgent nature introduced by decision of the meeting
14.  Meeting closed to public
14.1 Matters for which the meeting may be closed
14.2 Public reading of resolutions that may be made public
15.  Closure

o s

2 Unless otherwise decided by the Council, the order of business at any special
meeting of the Council is to be the order in which that business stands in the
agenda of the meeting.

5.3 Motions of which previous notice has been given

@ Unless the Act, Regulations or this Local Law otherwise provide, a Member
may raise at a meeting such business as he or she considers appropriate, in the
form of a motion, of which notice has been given in writing to the CEO and
which has been included on the agenda.

2 A notice of motion under subclause (1) is to be given at least 7 clear working
days before the meeting at which the motion is moved.

3 A notice of motion is to relate to the good government of the district.
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4) The CEO -

(@ may, with the concurrence of the President, may exclude from the
notice paper any notice of motion deemed to be, or likely to involve, a
breach of any of this Local Law or any other written law;

(b)  will inform Members on each occasion that a notice has been excluded
and the reasons for that exclusion;

(c) may, after consultation with the Member where this is practicable, make
such amendments to the form but not the substance as will bring the
notice of motion into due form; and

(d may provide to the Council relevant and material facts and
circumstances pertaining to the notice of motion on such matters as
policy, budget and law.

(5) A motion of which notice has been given is to lapse unless:

(@) the Member who gave notice of it, or some other Member authorised by
the originating Member in writing, moves the motion when called on; or

(b) the Council on a motion agrees to defer consideration of the motion to a
later stage or date.

(6) If a notice of motion is given and lapses under subclause (5), notice of a
motion in the same terms or to the same effect is not to be given again for at
least 3 months from the date of such lapse.

5.4 New business of an urgent nature

(D) In cases of extreme urgency or other special circumstances, matters may, on a
motion by the Presiding Member that is carried by the meeting, be raised
without notice and decided by the meeting.

2 In subclause (1), “cases of extreme urgency or other special circumstances”
means matters that have arisen after the preparation of the agenda that are
considered by the Presiding Member to be of such importance and urgency
that they are unable to be dealt with administratively by the local government
and must be considered and dealt with by the Council before the next meeting.

55 Adoption by exception resolution

D In this clause, “adoption by exception resolution”, means a resolution of the
Council that has the effect of adopting, for a number of specifically identified
reports, the officer recommendation as the Council resolution.

2 Subject to subclause (3), the local government may pass an adoption by
exception resolution.

3 An adoption by exception resolution may not be used for a matter:
@) that requires a 75% majority or a special majority;
(b) in which an interest has been disclosed:;
(©) that has been the subject of a petition or deputation;
(d) that is a matter on which a Member wishes to make a statement; or
(e) that is a matter on which a Member wishes to move a motion that is

different to the recommendation.

Part 6 - Public participation

6.1 Meetings generally open to the public
Meetings being generally open to the public is dealt with in the Act.

6.2 Meetings not open to the public
@ The CEO may, at any time, recommend that a meeting or part of a meeting be
closed to members of the public.
2 The Council or a committee, in 1 or more of the circumstances dealt with in
the Act, may at any time, by resolution, decide to close a meeting or part of a
meeting.
3 If a resolution under subclause (2) is carried:
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6.3

6.4

6.5

6.6

6.7

(4)
()

(6)
(7)

@ the Presiding Member is to direct everyone to leave the meeting
except:
Q) the Members;
(i) the CEO; and
(iii)  any Officer specified by the Presiding Member; and
(b) the meeting is to be closed to the public until, at the conclusion of the
matter justifying the closure of the meeting to the public, the Council
or the committee, by resolution, decides otherwise.
A person who fails to comply with a direction under subclause (3)(a) may, by
order of the Presiding Member, be removed from the meeting.
While the resolution under subclause (2) remains in force, the operation of
clause 8.9 is to be suspended until the Council or the committee, by
resolution, decides otherwise.
A resolution under this clause may be made without notice.
Unless the Council resolves otherwise, once the meeting is reopened to
members of the public, the Presiding Member is to ensure that any resolution
of the Council made while the meeting was closed is to be read out including
a vote of a Member to be included in the minutes.

Question time for the public
Question time for the public is dealt with in the Act.

Question time for the public at certain meetings
Question time for the public at certain meetings is dealt with in the Regulations.

Minimum question time for the public
Minimum question time for the public is dealt with in the Regulations.

Procedures for question time for the public
Procedures for question time for the public are dealt with in the Regulations.

Other procedures for question time for the public

1)

(2)
@)

(4)

®)
(6)

()

A member of the public who raises a question during question time is to state

his or her name and address.

A question may be taken on notice by the Council for later response.

When a question is taken on notice the CEO is to ensure that:

(@)  aresponse is given to the member of the public in writing; and

(b) asummary of the response is included in the agenda of the next meeting
of the Council.

Where a question relating to a matter in which a relevant person has an interest

is directed to the relevant person, the relevant person is to:

(@)  declare that he or she has an interest in the matter; and

(b) allow another person to respond to the question.

Each member of the public with a question is entitled to ask up to 2 questions

before other members of the public will be invited to ask their questions.

Where a member of the public provides written questions then the Presiding

Member may elect for the questions to be responded to as normal business

correspondence.

The Presiding Member may decide that a public question shall not be

responded to where:

(@) the same or similar question was asked at a previous meeting, a response
was provided and the member of the public is directed to the minutes of
the meeting at which the response was provided:;

(b) the member of the public uses public question time to make a statement,
provided that the Presiding Member has taken all reasonable steps to
assist the member of the public to phrase the statement as a question; or
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(c) the member of the public asks a question that is offensive or defamatory
in nature, provided that the Presiding Member has taken all reasonable
steps to assist the member of the public to phrase the question in a manner
that is not offensive or defamatory.

(8) A member of the public shall have 2 minutes to submit a question.

9 The Council, by resolution, may agree to extend public question time.

(10)  Where an answer to a question is given at a meeting, a summary of the
guestion and the answer is to be included in the minutes.

6.8 Distinguished visitors
If a distinguished visitor is present at a meeting of the Council, the Presiding Member
may acknowledge the presence of the distinguished visitor at an appropriate time
during the meeting, and the presence of that visitor shall be recorded in the minutes.

6.9 Deputations
(1) Any person or group wishing to be received as a deputation by the Council is
to either:
@ apply, before the meeting, to the CEQ for approval; or
(b) with the approval of the Presiding Member, at the meeting, address
the Council.
(2) The CEO may either:
(@)  approve the request and invite the deputation to attend a meeting of the
Council; or
(b) refer the request to the Council to decide by simple majority whether
or not to receive the deputation.
3) Unless the council resolves otherwise, a deputation invited to attend a Council

meeting:

@) is not to exceed 5 persons, only 2 of whom may address the Council,
although others may respond to specific questions from Members;

(b) is not to address the Council for a period exceeding 10 minutes

without the agreement of the Council; and
©) additional members of the deputation may be allowed to speak with
the leave of the Presiding Member.
4 Any matter which is the subject of a deputation to the Council is not to be
decided by the Council until the deputation has completed its presentation.

6.10  Petitions
(1) A petitionisto -

(@  be addressed to the President;

(b)  be made by electors of the district;

(c)  state the request on each page of the petition;

(d)  contain the name, address and signature of each elector making the
request, and the date each elector signed;

(e)  contain a summary of the reasons for the request; and

()] state the name of the person to whom, and an address at which, notice
to the petitioners can be given.

2 Upon receiving a petition, the local government is to submit the petition to the
relevant officer to be included in his or her deliberations and report on the
matter that is the subject of the petition, subject to sub clause(3).

3 At any meeting, the Council is not to vote on any matter that is the subject of a
petition presented to that meeting, unless:

@) the matter is the subject of a report included in the agenda; and
(b) the Council has considered the issues raised in the petition.

6.11  Presentations
@ In this clause, “presentation” means the acceptance of a gift or an award by
the Council on behalf of the local government or the community.
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(2)

A presentation may be made to the Council at a meeting only with the prior
approval of the CEO.

6.12 Participation at committee meetings

1)

)
@)
(4)

®)

(6)

In this clause a reference to a person is to a person who:

@) is entitled to attend a committee meeting;
(b) attends a committee meeting; and
(c) is not a member of that committee.

Without the consent of the Presiding Member, no person is to address a
committee meeting.

The Presiding Member of a committee may allow a person to make an oral
submission to the committee for up to 3 minutes.

A person addressing the committee with the consent of the Presiding Member
is to cease that address immediately after being directed to do so by the
Presiding Member.

A person who fails to comply with a direction of the Presiding Member under
subclause (4) may, by order of the Presiding Member, be removed from the
committee room.

The Council may make a policy dealing with the circumstances in which a
person may be given consent to address a committee meeting.

6.13  Council may meet to hear public submissions

1)

)
@)

(4)

®)
(6)

()
(8)
9)

Where an item on the agenda at a Council meeting is contentious and is likely
be the subject of a number of deputations, the Council may resolve to meet at
another time to provide a greater opportunity to be heard.

The CEO and the President shall set the time and date of the meeting to

provide the opportunity to be heard.

Where the Council resolves to meet to provide the opportunity to be heard

under subclause (1), the Presiding Member shall:

€)) instruct the CEO to provide local public notice of the time and date
when the Council will meet to provide an opportunity to be heard;

(b) provide a written invitation to attend the meeting to provide the
opportunity to be heard to all members of the public who have applied
under clause 6.9 to make a deputation on the issue; and

(©) cause minutes to be kept of the meeting to provide the opportunity to
be heard.

A meeting held under subclause (1) shall be conducted only to hear

submissions. The council shall not make resolutions at a meeting to provide

the opportunity to be heard.

At a meeting held under subclause (1), each person making a submission shall

be provided with the opportunity to fully state his or her case.

A member of the public shall be limited to 10 minutes in making an oral

submission, but this period may be extended at the discretion of the Presiding

Member.

Once every member of the public has had the opportunity to make a

submission the Presiding Member is to close the meeting.

The CEO is to ensure that a report is included on the agenda of the next

Council meeting summarising each submission made at the meeting.

The Council must not resolve on the matter that is the subject of a meeting to

provide the opportunity to be heard until it has received the CEO’s report

under subclause (8).

6.14  Public inspection of agenda materials
The right of the public to inspect the documents referred to, and in accordance with,
regulation 14 of the Regulations, may be exercised at Administration Office, 20
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Coolibah Drive, Kununurra between 0800 and 1600, Monday to Friday and on the
local government’s website.

6.15 Confidentiality of information withheld

(1) Information withheld by the CEO from the public under regulation 14(2) of the
Regulations is to be:

(@) identified in the agenda of a Council meeting under the item “Matters for
which meeting may be closed”;

(b)  marked “Confidential” in the agenda; and

(c) kept confidential by Officers and Members until the Council resolves
otherwise.

(2) A member or an officer in receipt of confidential information under subclause
(1) or information that is provided or disclosed during a meeting or part of a
meeting that is closed to the public is not to disclose any of that information to
any person other than another member or an officer to the extent necessary for
the purpose of carrying out his or her duties.

(3) Subclause (2) does not apply where a member or officer discloses the
information to his or her lawyer or government officer for the purpose of
seeking advice in order to lawfully fulfil his or her role and responsibilities.

6.16  Recording of proceedings
A person is not to use any electronic, visual or audio recording device or instrument to
record the proceedings of the Council without the permission of the Presiding
Member.

If the Presiding Member gives permission under subclause (1), the Presiding Member
is to advise the meeting, immediately before the recording is commenced, that such
permission has been given and the nature and extent of that permission.

6.17  Prevention of disturbance

(1)  Arreference in this clause to a person is to a person other than a member.

(2) A person addressing the Council shall extend due courtesy and respect to the
Council and the processes under which it operates and shall comply with any
direction by the Presiding Member.

(3) A person observing a meeting shall not create a disturbance at a meeting, by
interrupting or interfering with the proceedings, whether by expressing approval
or dissent, by conversing or by any other means.

(4) A person shall ensure that his or her mobile telephone or audible pager are made
inaudible during any meeting of the Council.

(5) A person shall not behave in a manner that is contrary to section 75 of the
Criminal Code.

Part 7 - Questions by Members
7.1 Questions by Members

(1) Members may ask questions relating to an item on the notice paper or on
matters related to the good government of persons in the district.

2 A Member requesting general information from an Officer at a Council
meeting may ask a question without notice and, with the consent of the
Presiding Member, may ask 1 or more further questions of that Officer or
another Officer present at the meeting.

3 Where possible, the Officer shall endeavour to answer the question to the best
of his or her knowledge and ability; however, if the information is unavailable
or the answer requires research or investigation, the Officer may ask that -

(i) the question be placed on notice for the next meeting of Council; and
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8.1

8.2

8.3

8.4

8.5

8.6

8.7

8.8

(i) the answer to the question be given to the Member who asked it
within 14 days.
4 Every question and answer -
Q) is to be brief and concise; and
(i) is not to be accompanied by argument, expression of opinion or
statement of facts, except to the extent necessary to explain the
question or answer.
5) In answering any question, an Officer may qualify his or her answer and may
at a later time in the meeting or at a subsequent meeting alter, correct, add to
or otherwise amend the original answer.

Part 8 — Conduct of Members

Members to be in their proper places

1) At the first meeting held after each election day, the CEO is to allot,
alphabetically by ward, a position at the Council table to each Member.

2 Each Member is to occupy his or her allotted position at each Council
meeting.

Respect to the Presiding Member
After the business of a Council meeting has been commenced, a Member is not to
enter or leave the meeting without first paying due respect to the Presiding Member.

Titles to be used
A speaker, when referring to the President, Deputy President or Presiding Member, or
a Member or Officer, is to use the title of that person’s office.

Advice of entry or departure

During the course of a meeting of the Council, a Member is not to enter or leave the
meeting without first advising the Presiding Member, in order to facilitate the
recording in the minutes of the time or entry or departure.

Members to indicate their intention to speak
A Member who wishes to speak is to indicate his or her intention to speak by raising
his or her hand or by another method agreed by the Council.

Priority of speaking

(1) Where 2 or more Members indicate, at the same time, their intention to speak,
the Presiding Member is to decide which Member is entitled to be heard first.

2 A decision of the Presiding Member under subclause (1) is not open to
discussion or dissent.

3 A Member is to cease speaking immediately after being asked to do so by the
Presiding Member.

Presiding Member may take part in debates
The Presiding Member may take part in a discussion of any matter before the Council,
subject to compliance with this Local Law.

Relevance
(€8] A Member is to restrict his or her remarks to the motion or amendment under
discussion, or to a personal explanation or point of order.
2 The Presiding Member, at any time, may:
€)) call the attention of the meeting to:
(i) any irrelevant, repetitious, offensive or insulting language by
a Member; or
(i) any breach of order by a Member; and
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8.9

8.10

8.11

8.12

8.13

8.14

8.15

(b) direct that Member, if speaking, to discontinue his or her speech.
3 A Member is to comply with the direction of the Presiding Member under
subclause (2) by immediately ceasing to speak.

Speaking twice
A Member is not to address the Council more than once on any motion or amendment

except:

(@) as the mover of a substantive motion, to exercise a right of reply;
(b) to raise a point of order; or

(©) to make a personal explanation.

Duration of speeches

(1) A Member is not to speak on any matter for more than 5 minutes without the
consent of the Council which, if given, is to be given without debate.

(2) An extension under this clause cannot be given to allow a Member’s total
speaking time to exceed 10 minutes.

No speaking after conclusion of debate

A Member is not to speak on any motion or amendment:
@ after the mover has replied; or

(b) after the question has been put.

No interruption

A Member is not to interrupt another Member who is speaking unless:

(@) to raise a point of order;

(b) to call attention to the absence of a quorum;

(©) to make a personal explanation under clause 8.13; or

(d) to move a procedural motion that the Member be no longer heard (see
clause 11(1)(e).

Personal explanations

(D) A Member who wishes to make a personal explanation relating to a matter
referred to by another Member who is then speaking is to indicate to the
Presiding Member his or her intention to make a personal explanation by
stating “personal explanation”.

(2) The Presiding Member is to determine whether the personal explanation is to
be heard immediately or at the conclusion of the speech by the other Member.

3 A Member making a personal explanation is to confine his or her observations
to a succinct statement relating to a specific part of the speech at which he or
she may have been misunderstood.

No reopening of discussion
A Member is not to reopen discussion on any Council decision, except to move that
the decision be revoked or changed (see Part 16).

Adverse reflection

(1) A Member is not to reflect adversely on a decision of the Council except on a
motion that the decision be revoked or changed (see Part 16).

(2) A Member is not:

@) to reflect adversely on the character or actions of another Member or
Officer; or
(b) to impute any motive to a Member or Officer unless the meeting

resolves, without debate, that the question then before the meeting
cannot otherwise be adequately considered.
(3) A Member is not to use offensive or objectionable expressions in reference to
any Member, Officer or other person.
(4) If a Member specifically requests, immediately after their use, that any
particular words used by a Member be recorded in the minutes:
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9.1

9.2

9.3

9.4

9.5

(@) the Presiding Member is to cause the words used to be taken down
and read to the meeting for verification; and

(b) the Council may, by resolution, decide to record those words in the
minutes.

Withdrawal of offensive language
(1) A Member who, in the opinion of the Presiding Member, uses an expression

which:
@) in the absence of a resolution under clause 8.15:
Q) reflects adversely on the character or actions of another
Member or Officer; or
(i) imputes any motive to a Member or Officer; or
(b) is offensive or insulting,

must, when directed by the Presiding Member, withdraw the expression and
make a satisfactory apology.

2 If a Member fails to comply with a direction of the Presiding Member under
subclause (1), the Presiding Member may refuse to hear the Member further
on the matter then under discussion and call on the next speaker.

Part 9 - Preserving order

Presiding Member to preserve order

@ The Presiding Member is to preserve order, and, whenever he or she considers
necessary, may call any Member to order.

2) When the Presiding Member speaks during a debate, any Member then
speaking, or indicating that he or she wishes to speak, is immediately to sit
down and every Member present is to preserve strict silence so that the
Presiding Member may be heard without interruption.

3 Subclause (2) is not to be used by the Presiding Member to exercise the right
provided in clause 8.7, but to preserve order.

Point of order
(D) A Member may object, by way of a point of order, only to a breach of:
€)) any of this Local Law; or
(b) any other written law.
2 Despite anything in this Local Law to the contrary, a point of order:
@) takes precedence over any discussion; and
(b) until determined, suspends the consideration or discussion of any
other matter.

Procedures on a point of order
@ A Member who is addressing the Presiding Member is not to be interrupted
except on a point of order.
(2) A Member interrupted on a point of order is to resume his or her seat until:
@) the Member raising the point of order has been heard; and
(b) the Presiding Member has ruled on the point of order, and, if
permitted, the Member who has been interrupted may then proceed.

Calling attention to breach
A Member may, at any time, draw the attention of the Presiding Member to any
breach of this Local Law.

Ruling by the Presiding Member

@ The Presiding Member is to rule on any point of order which is raised by
either upholding or rejecting the point of order.

(2) A ruling by the Presiding Member on a point of order:
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@) is to be final unless the majority of Members then present and
voting, on a motion moved immediately after the ruling, dissent
from the ruling.

3 Subject to a motion of dissent being carried under subclause (2), if the

Presiding Member rules that:

@) any motion, amendment or other matter before the meeting is out of
order, it is not to be considered further; and

(b) a statement made or act done by a Member is out of order, the
Presiding Member may require the Member to make an explanation,
retraction or apology.

9.6 Continued breach of order

If a Member:

@) persists in any conduct that the Presiding Member had ruled is out of order; or
(b) refuses to make an explanation, retraction or apology required by the

Presiding Member under clause 9.5(3),

the Presiding Member may direct the Member to refrain from taking any further part
in the debate of the matter under discussion, other than by voting, and the Member is
to comply with that direction.

9.7 Right of Presiding Member to adjourn

(1) For the purpose of preserving or regaining order, the Presiding Member may
adjourn the meeting for a period of up to 15 minutes.

(2)  On resumption, the debate is to continue at the point at which the meeting was
adjourned.

(3) If, at any 1 meeting, the Presiding Member adjourns the meeting more than
once for the purpose of preserving or regaining order, the second or subsequent
adjournment may be to a later time on the same day or to another day.

Part 10 - Debate of substantive motions

10.1  Motions to be stated and in writing
Any Member who wishes to move a substantive motion or an amendment to a
substantive motion:

(@) is to state the substance of the motion before speaking to it; and
(b) if required by the Presiding Member, is to put the motion or amendment in
writing.

10.2  Motions to be supported
@ A substantive motion or an amendment to a substantive motion is not open to
debate until it has been seconded.
2 A motion to revoke or change a decision made at a Council meeting is not
open to debate unless the motion has the support required under regulation 10
of the Regulations.

10.3  Unopposed business

(1) Immediately after a substantive motion has been moved and seconded, the
Presiding Member may ask the meeting if any Member opposes it.

(2) If no Member opposes the motion, the Presiding Member may declare it carried
without debate and without taking a vote.

(3) A motion declared carried under this clause is to be recorded in the minutes as a
unanimous decision of the Council.

(4) If a Member opposes a motion, the motion is to be dealt with under this Part.

(5) This clause does not apply to a motion to revoke or change a decision which has
been made at a Council meeting (see Part 16).
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10.4

10.5

10.6

10.7

10.8

10.9

10.10

10.11

10.12

10.13

10.14

10.15

Only 1 substantive motion at a time

When a substantive motion is under debate at a meeting of the Council, no further
substantive motion is to be accepted. The Council is not to consider more than 1
substantive motion at any time.

Order of call in debate
The Presiding Member is to call speakers to a substantive motion in the following
order:

@) the mover to state the motion;

(b) a seconder to the motion;

(©) the mover to speak to the motion;

(d) the seconder to speak to the motion;

(e) a speaker against the motion;

0) a speaker for the motion;

(9) other speakers against and for the motion, alternating where possible; and
(h) mover takes right of reply which closes debate.

Limit of debate

The Presiding Member may offer the right of reply and put a substantive motion to the
vote if he or she believes that sufficient discussion has taken place even though all
Members may not have spoken.

Member may require question to be read
A Member may require the question or matter under discussion to be read at any time
during a debate, but not so as to interrupt any other Member who is speaking.

Consent of seconder required for alteration
The mover of a substantive motion may not alter the wording of the motion without
the consent of the seconder.

Order of amendments

Any number of amendments may be proposed to a substantive motion, but when an
amendment is moved to a substantive motion, no second or subsequent amendment is
to be moved or considered until the first amendment has been withdrawn, carried or
lost.

Form of an amendment
An amendment must add, delete, or substitute words to the substantive motion.

Amendment must not negate original motion
An amendment to a substantive motion cannot negate the original motion or the intent
of the original motion.

Relevance of amendments
Each amendment is to be relevant to the motion in respect of which it is moved.

Mover of motion may speak on amendment
Any Member may speak during debate on an amendment.

Effect of an amendment

If an amendment to a substantive motion is carried, the motion as amended then
becomes the substantive motion, on which any Member may speak and any further
amendment may be moved.

Withdrawal of motion or amendment

@ Subject to subclause (2), the Council may, without debate, grant leave to
withdraw a motion or amendment on the request of the mover of the motion
or amendment and with the approval of the seconder.
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(2)

Where an amendment has been proposed to a substantive motion, the
substantive motion is not to be withdrawn, except by consent of the majority
of Members present, until the amendment proposed has been withdrawn or
lost.

10.16 Right of reply

(1)
(2)
©)

(4)

®)
(6)

The mover of a substantive motion has the right of reply.
The mover of any amendment to a substantive motion has a right of reply.
The right of reply may only be exercised:

@) where no amendment is moved to the substantive motion — at the
conclusion of the discussion on the motion; or
(b) where 1 or more amendments have been moved to the substantive

motion — at the conclusion of the discussion on the substantive motion
and any amendments.

After the mover of the substantive motion has commenced the reply:

@ no other Member is to speak on the question; and
(b) there is to be no further discussion on, or any further amendment to,
the motion.

The right of reply is to be confined to rebutting arguments raised by previous
speakers and no new matter is to be introduced.

At the conclusion of the right of reply, the substantive motion, or the
substantive motion as amended, is immediately to be put to the vote.

10.17 Foreshadowing alternative motions

@)

)

©)

(4)

Should a Member wish to negate a substantive motion and have Council
consider a new substantive motion on the matter with different intent, the
Member must foreshadow the new substantive motion prior to the right
of reply.

Should a substantive motion be lost, the Presiding Member will call upon
the Member who foreshadowed the new substantive motion to move the
proposed motion.

Once moved and seconded, the foreshadowed motion becomes the
substantive motion and the same procedures and rules of debate apply to this
motion as any other motion.

If more than 1 foreshadowed motion is proposed for any item before the
Council, the Presiding Member shall deal with them in the order in which
they were presented.

Part 11 - Procedural motions

11.1  Permissible procedural motions
In addition to the right to move an amendment to a substantive motion (under Part 10),
a Member may move the following procedural motions:

(a)
(b)
(c)
(d)
(e)
(f)
(9)

that the meeting proceed to the next item of business;

that the debate be adjourned,;

that the meeting now adjourn;

that the question be now put;

that the Member be no longer heard;

that the ruling of the Presiding Member be disagreed with; or
that the meeting be closed to the public (see clause 6.2).

11.2  No debate

1)

The mover of a motion specified in paragraph (a), (b), (c), (f) or (g) of clause
11.1 may speak to the motion for not more than 5 minutes, the seconder is not
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11.3

114

11.5

11.6

11.7

11.8

11.9

to speak other than to formally second the motion, and there is to be no debate
on the motion.

2 The mover of a motion specified in paragraph (d) or (e) of clause 11.1 may not
speak to the motion, the seconder is not to speak other than to formally second
the motion, and there is to be no debate on the motion.

Who may move

No person who has moved, seconded, or spoken for or against the substantive motion,
or any amendment to the substantive motion, may move any procedural motion which,
if carried, would close the debate on the substantive motion or amendment.

Procedural motions - right of reply on substantive motion
The carrying of a procedural motion which closes debate on the substantive motion or
amendment and forces a decision on the substantive motion or amendment does not
deny the right of reply to the mover of the substantive motion.

Meeting to proceed to the next business

The motion “that the meeting proceed to the next business”, if carried, has the effect
that:

@) the debate on the substantive motion or amendment ceases immediately;

(b) no decision is made on the substantive motion;

(c) the Council moves to the next item of business; and

(d) there is no requirement for the matter to be raised again for consideration.

Debate to be adjourned
A motion “that the debate be adjourned”:

@ is to state the time to which the debate is to be adjourned; and

(b) if carried, has the effect that all debate on the substantive motion or
amendment ceases immediately, but continues at the time stated in the
motion.

Meeting now adjourn

(1) A Member is not to move or second more than 1 motion of adjournment
during the same sitting of the Council.

2 Before putting the motion for the adjournment of the Council, the Presiding
Member may seek leave of the Council to deal first with matters that may be
the subject of an adoption by exception resolution (see clause 5.5).

3) A motion “that the meeting now adjourn”:

@ is to state the time and date to which the meeting is to be adjourned,;
and
(b) if carried, has the effect that the meeting is adjourned to the time and

date specified in the motion.
(@) A meeting adjourned under subclause (3) is to continue from the point at
which it was adjourned, unless the Presiding Member or the Council
determines otherwise.

Question to be put

(1) If the motion “that the question be now put”, is carried during debate on a
substantive motion without amendment, the Presiding Member is to offer the
right of reply and then put the motion to the vote without further debate.

(2)  If the motion "that the question be now put" is carried during discussion of an
amendment, the Presiding Member is to put the amendment to the vote without
further debate.

(3) This motion, if lost, causes debate to continue.

Member to be no longer heard
If the motion “that the member be no longer heard”, is carried, the speaker against
whom the motion has been moved cannot speak further on the current substantive
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12.1

131

13.2

13.3

134

14.1

14.2

motion, or any amendment relating to it, except to exercise the right of reply if he or
she is the mover of the substantive motion.

Ruling of the Presiding Member to be disagreed with
If the motion “that the ruling of the Presiding Member be disagreed with”, is carried,
that ruling is to have no effect and the meeting is to proceed accordingly.

Part 12 - Disclosure of interests

Disclosure of interests
Disclosure of interests is dealt with in the Act.

Part 13 - Voting

Question - when put
(1) Immediately after the debate on any question is concluded and the right of reply
has been exercised, the Presiding Member -
(@)  isto put the question to the Council; and
(b) if requested by any Member, is to again state the terms of the question.
(2) A Member is not to leave the meeting when the Presiding Member is putting
any question.

Voting
Voting is dealt with in the Act and the Regulations.

Majorities required for decisions
The majorities required for decisions of the Council and committees are dealt with in
the Act.

Method of taking vote
(1)  Intaking the vote on any motion or amendment the Presiding Member:

(@) isto put the question, first in the affirmative, and then in the negative;

(b) may put the question in this way as often as may be necessary to enable
him or her to determine whether the affirmative or the negative has the
majority of votes;

(c)  may accept a vote on the voices or may require a show of hands; and

(d) s, subject to this clause, to declare the result.

(2) If a Member calls for a show of hands, the result of the vote is to be determined
on the count of raised hands.
(3) The vote of each individual member present is to be recorded in full at all times.

Part 14 — Minutes of meetings

Keeping of minutes
The keeping and confirmation of minutes are dealt with in the Act.

Content of minutes

(1)  The content of minutes is dealt with in the Regulations.

(2)  Inaddition to the matters required by regulation 11, the minutes of a Council
meeting are to include, where an application for approval is refused or the
authorisation of a licence, permit or certificate is withheld or cancelled, the
reasons for the decision.
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14.3  Public inspection of unconfirmed minutes
The public inspection of unconfirmed minutes is dealt with in the Regulations.

14.4  Confirmation of minutes

(1) When minutes of an ordinary meeting of the Council are distributed for
consideration prior to their confirmation at the next meeting, if a Member is
dissatisfied with the accuracy of the minutes, the Member may provide the local
government with a written copy of the alternative wording to amend the minutes
no later than 7 clear working days before the next ordinary meeting of the
Council.

(2) At the next ordinary meeting of the Council, the Member who provided the
alternative wording shall, at the time for confirmation of minutes -
@) state the item or items with which he or she is dissatisfied; and
(b) propose a motion clearly outlining the alternative wording to amend the

minutes.

(3) Members must not discuss items of business contained in the minutes, other than

discussion as to their accuracy as a record of the proceedings.

Part 15 - Adjournment of meeting

15.1  Meeting may be adjourned
The Council may adjourn any meeting:
@) to a later time on the same day; or
(b) to any other time on any other day, including a time which coincides with the
conclusion of another meeting or event.

15.2  Effect of adjournment
Where any matter, motion, debate or meeting is adjourned under this Local Law:
@ the names of Members who have spoken on the matter prior to the
adjournment are to be recorded in the minutes;
(b) debate is to be resumed at the next meeting at the point where it was
interrupted; and
©) the provisions of clause 8.9 apply when the debate is resumed.

Part 16 — Revoking or changing decisions

16.1 Requirements to revoke or change decisions
The requirements to revoke or change a decision made at a meeting are dealt with in
regulation 10 of the Regulations.

16.2  Limitations on powers to revoke or change decisions

1) Subject to subclause (2), the Council or a committee is not to consider a
motion to revoke or change a decision:

@) where, at the time the motion is moved or notice is given, any action
has been taken under clause 16.3 to implement the decision; or
(b) where the decision is procedural in its form or effect.

2 The Council or a committee may consider a motion to revoke or change a
decision of the kind described in subclause (1)(a) if the motion is
accompanied by a written statement of the legal and financial consequences of
carrying the motion.

16.3 Implementing a decision
@ In this clause:
@) "authorisation" means a licence, permit, approval or other means of
authorising a person to do anything;
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(b) "implement”, in relation to a decision, includes to:

(i) communicate notice of the decision to a person affected by,
or with an interest in, the decision; and

(i) take any other action to give effect to the decision; and

©) "valid notice of revocation motion" means a notice of motion to
revoke or change a decision that complies with the requirements of
the Act, Regulations and the Local Laws and may be considered, but
has not yet been considered, by the Council or a committee as the
case may be.

2 Subject to subclause (4), and unless a resolution is made under subclause (3),
a decision made at a meeting is not to be implemented by the CEO or any
other person until the afternoon of the first business day after the
commencement of the meeting at which the decision was made.

3 The Council or a committee may, by resolution carried at the same meeting at
which a decision was made, direct the CEO or another person to take
immediate action to implement the decision.

4 A decision made at a meeting is not to be implemented by the CEO or any
other person:

@) if, before commencing any implementation action, the CEO or that
person is given a valid notice of revocation motion; and
(b) unless and until the valid notice of revocation motion has been

determined by the Council or the committee as the case may be.
(5) The CEO is to ensure that members of the public attending the meeting are
informed by an appropriate notice that a decision to grant an authorisation:
@) is to take effect only in accordance with this clause; and
(b) cannot be acted upon by the person who has been granted the
authorisation unless and until the decision has been implemented in
accordance with this clause.

Part 17 - Suspension of Local Law

17.1  Suspension of local law

(1) A Member may at any time move that the operation of 1 or more of the
provisions of this Local Law be suspended.

(2) A Member moving a motion under subclause (1) is to state the reasons for the
motion but no other discussion is to take place.

(3) A motion under subclause (1) which is:
(@) seconded; and
(b) carried by a simple majority,
is to suspend the operation of the clause or clauses to which the motion relates
for the duration of the meeting, unless the meeting earlier resolves otherwise.

17.2  Where local law do not apply

@ In situations where:
@ 1 or more provisions of this Local Law have been suspended; or
(b) a matter is not regulated by the Act, the Regulations or this local law,
the Presiding Member is to decide questions relating to the conduct of the
meeting.

2 The decision of the Presiding Member under subclause (1) is final, except
where a motion is moved and carried under clause 11.10.
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17.3  Cases not provided for in local law
The Presiding Member is to decide questions of order, procedure, debate, or otherwise
in cases where this Local Law, the Act or the Regulations are silent. The decision of
the Presiding Member in these cases is final, except where a motion is moved and
carried under clause 11.10.

Part 18 - Meetings of electors

18.1  Electors’ general meetings
Electors’ general meetings are dealt with in the Act.

18.2  Matters for discussion at electors’ general meetings
The matters to be discussed at electors’ general meetings are dealt with in the
Regulations.

18.3  Electors’ special meetings
Electors’ special meetings are dealt with in the Act.

18.4  Requests for electors’ special meetings
Requests for electors’ special meetings are dealt with in the Regulations.

18.5  Convening electors’ meetings
Convening electors” meetings is dealt with in the Act.

18.6  Who presides at electors’ meetings
Who presides at electors’ meetings is dealt with in the Act.

18.7  Procedure for electors’ meetings
(1) The procedure for electors’ meetings is dealt with in the Act and the
Regulations.
2 In exercising his or her discretion to determine the procedure to be followed at
an electors’ meeting, the Presiding Member is to have regard to this Local
Law.

18.8  Participation of non-electors
A person who is not an elector of the local government shall not take part in any
discussion at an electors’ meeting unless the meeting, by resolution, permits the
person do so.

18.9  Voting at electors’ meetings
Voting at electors’ meetings is dealt with in the Regulations.

18.10 Minutes of electors’ meetings
Minutes of electors’ meetings are dealt with in the Act.

18.11 Decisions made at electors’ meetings
Decisions made at electors’ meetings are dealt with in the Act.
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Part 19 - Enforcement

19.1  Penalty for breach

A person who breaches a provision of this Local Law commits an offence.

Penalty: $1,000.00 and a daily penalty of $50.00.
19.2  Who can prosecute
Who can prosecute is dealt with in the Act.

Dated: [INSERT DATE]

The Common Seal of the SHIRE OF WYNDHAM EAST KIMBERLEY
was affixed by the authority of
a resolution of Council in the presence of:

[INSERT NAME OF PRESIDENT] [INSERT NAME OF CEO]
President Chief Executive Officer
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12.2.4. Standing Item - Use of the Common Seal

DATE: 30 August 2016
AUTHOR: Meagan Le Riche, Executive Assistant
RESPONSIBLE OFFICER: Carl Askew, Chief Executive Officer

DISCLOSURE OF INTERESTS: Nil

VOTING REQUIREMENT

Simple Majority

OFFICER'S RECOMMENDATION

That Council receives the report on the application of the Shire of Wyndham East
Kimberley Common Seal for the period 26 July 2016 to 30 August 2016.

COUNCIL DECISION

Minute No: 11457

Moved: Cr K Wright
Seconded: Cr N Perry

That Council receives the report on the application of the Shire of Wyndham East
Kimberley Common Seal for the period 26 July 2016 to 30 August 2016.

Carried 9/0

PURPOSE

For Council to receive this report on the application of the Shire of East Kimberley Common
Seal for the period 26 July 2016 to 30 August 2016.

NATURE OF COUNCIL’S ROLE IN THE MATTER

Regulator - enforce state legislation and local laws
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STATUTORY IMPLICATIONS

Local Government Act 1995
9.49A. Execution of documents

(1) A document is duly executed by a local government if —

(a) the common seal of the local government is affixed to it in accordance with
subsections (2) and (3); or

(b) itis signed on behalf of the local government by a person or persons
authorised under subsection (4) to do so.

(2) The common seal of a local government is not to be affixed to any document except
as authorised by the local government.

(3) The common seal of the local government is to be affixed to a document in the
presence of —

(a) the mayor or president; and

(b) the chief executive officer or a senior employee authorised by the chief
executive officer, each of whom is to sign the document to attest that the
common seal was so affixed.

(4) A local government may, by resolution, authorise the chief executive officer, another
employee or an agent of the local government to sign documents on behalf of the
local government, either generally or subject to conditions or restrictions specified in
the authorisation.

(5) A document executed by a person under an authority under subsection (4) is not to
be regarded as a deed unless the person executes it as a deed and is permitted to
do so by the authorisation.

(6) A document purporting to be executed in accordance with this section is to be
presumed to be duly executed unless the contrary is shown.

(7) When a document is produced bearing a seal purporting to be the common seal of
the local government, it is to be presumed that the seal is the common seal of the
local government unless the contrary is shown.

POLICY IMPLICATIONS

Nil

FINANCIAL IMPLICATIONS

Nil
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STRATEGIC IMPLICATIONS

Strategic Community Plan 2012-2022

Goal 1: Strong leadership and governance that underpins a more strategic approach to
community engagement, regional development and organisational sustainability

Objective 1.4: Business innovation, efficiency and improved services

Strategy 1.4.1 : Ensure legislative compliance and follow best practice principles in planning
and service delivery

RISK IMPLICATIONS

Nil

COMMUNITY ENGAGEMENT

No community engagement is required.
COMMENTS

The following documents have had the Shire of Wyndham East Kimberley Common Seal
applied:

Date of Use Document
23/08/2016 Withdrawal of Caveat for Lot 5000 on deposited plan 56715
23/08/2016 Deed of Covenant in respect to Carlton Hill Station
ATTACHMENTS
Nil
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Cr S Rushby declares an impartiality interest as the item pertains to her.

12.2.5. Request to attend OCM 27 September 2016 via Electronic Means

DATE: 30 August 2016

AUTHOR: Lisa Hannagan, Senior Governance and Risk Officer
RESPONSIBLE OFFICER: Louise Gee, Acting Chief Executive Officer

FILE NO: GN.06.7

DISCLOSURE OF INTERESTS: | Nil

VOTING REQUIREMENT

Absolute Majority

OFFICER’'S RECOMMENDATION

That Council approve Cr Rushby’s participation in the Ordinary Meeting of Council to
be held 27 September 2016 via simultaneous communications (video conferencing)
from the Council Chambers, Shire of Derby West Kimberley, 68 Clarendon Road, Derby
6728.

COUNCIL DECISION

Minute No: 11458

Moved: Cr J Parker
Seconded: Cr E Bolto

That Council approve Cr Rushby’s participation in the Ordinary Meeting of Council to
be held 27 September 2016 via simultaneous communications (video conferencing)
from the Council Chambers, Shire of Derby West Kimberley, 68 Clarendon Road, Derby
6728.

Carried 9/0

PURPOSE
Cr Rushby has advised the Acting Chief Executive Officer that she will be in Derby at the
time of the September Ordinary Council Meeting (27 September 2016) and that she will

therefore need to participate via simultaneous communications - video conferencing.

Cr Rushby will participate for the entire Ordinary Council Meeting.
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NATURE OF COUNCIL'S ROLE IN THE MATTER

Leader - plan and provide direction through policy and practices

BACKGROUND/ PREVIOUS CONSIDERATIONS BY COUNCIL/ COMMITTEE

Cr Rushby has not previously sought to participate in a Council meeting via instantaneous
communication.

Cr Rushby has provided the current request in the correct format (writing) and included
required details (clearly identified location) as Council Chambers, Shire of Derby West
Kimberley, 68 Clarendon Road, Derby 6728.

STATUTORY IMPLICATIONS

Local Government Act 1995 Section 5.25(1)(ba) and 5.25(2)

5.25. Regulations about council and committee meetings and committees

1)

Without limiting the generality of section 9.59, regulations may make provision

in relation to

(@)
(b)
(ba)
(©)
(d)
()
(f)

(¢)]
(h)

0)

the matters to be dealt with at ordinary or at special meetings of councils; and
the functions of committees or types of committee; and
the holding of council or committee meetings by telephone, video conference
or other electronic means; and
the procedure to be followed at, and in respect of, council or committee
meetings; and
methods of voting at council or committee meetings; and
the circumstances and manner in which a decision made at a council or a
committee meeting may be revoked or changed (which may differ from the
manner in which the decision was made); and
the content and confirmation of minutes of council or committee meetings and
the keeping and preserving of the minutes and any documents relating to
meetings; and
the giving of public notice of the date and agenda for council or committee
meetings; and
the exclusion from meetings of persons whose conduct is not conducive to
the proper conduct of the meetings and the steps to be taken in the event of
persons refusing to leave meetings; and
the circumstances and time in which the unconfirmed minutes of council or
committee meetings are to be made available for inspection by members of
the public; and
the circumstances and time in which notice papers and agenda relating to any
council or committee meeting and reports and other documents which could
be —

0] tabled at a council or committee meeting; or
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(ii) produced by the local government or a committee for presentation at
a council or committee meeting, are to be made available for
inspection by members of the public.

(2) Regulations providing for meetings to be held by telephone, video conference
or other electronic means may modify the application of this Act in relation to those
meetings to the extent necessary or convenient to facilitate the holding of those
meetings in that way.

[Section 5.25 amended by No. 64 of 1998 s. 28.]

Local Government (Administration) Regulations 11(a) and 14A

11. Minutes, content of (Act s. 5.25(1)(f))

The content of minutes of a meeting of a council or a committee is to include —
(a) the names of the members present at the meeting; and
(b) where a member enters or leaves the meeting during the course of the
meeting, the time of entry or departure, as the case requires, in the chronological
sequence of the business of the meeting; and

(©) details of each motion moved at the meeting, the mover and the
outcome of the motion; and

(d) details of each decision made at the meeting; and

(da) written reasons for each decision made at the meeting that is

significantly different from the relevant written recommendation of a committee or
an employee as defined in section 5.70 (but not a decision to only note the matter
or to return the recommendation for further consideration); and

(e) a summary of each question raised by members of the public at the
meeting and a summary of the response to the question; and
) in relation to each disclosure made under section 5.65 or 5.70 in

relation to the meeting, where the extent of the interest has also been disclosed, the
extent of the interest.
[Regulation 11 amended in Gazette 23 Apr 1999 p. 1717.]

14A. Attendance by telephone etc. (Act s. 5.25(1)(ba))
(1) A person who is not physically present at a meeting of a council or committee
is to be taken to be present at the meeting if —
€) the person is simultaneously in audio contact, by telephone or other means of
instantaneous communication, with each other person present at the meeting;
and
(b) the person is in a suitable place; and
(c) the council has approved* of the arrangement.
(2) A council cannot give approval under subregulation (1)(c) if to do so would
mean that at more than half of the meetings of the council, or committee, as the case
may be, in that financial year, a person who was not physically present was taken to
be present in accordance with this regulation.
3) A person referred to in this regulation is no longer to be taken to be present at
a meeting if the person ceases to be in instantaneous communication with each other
person present at the meeting.
4) In this regulation —
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suitable place means a place that the council has approved* as a suitable place for the
purpose of this regulation and that is located —
() in a townsite or other residential area; and
(b) 150 km or further from the place at which the meeting is to be held under
regulation 12, measured along the shortest road route ordinarily used for
travelling;
townsite has the same meaning given to that term in the Land Administration Act 1997
section 3(1).
* Absolute majority required.
[Regulation 14A inserted in Gazette 31 Mar 2005 p. 1031.]

Land Administration Act 1997 - section 3 (1)

3. Terms used

Q) In this Act, unless the contrary intention appears —
townsite means townsite referred to in section 26(1);

26. Land districts and townsites, constitution etc. of
(1) In this section —
townsite —

@) means townsite constituted under subsection (2); and
(b) except in subsection (2)(a), includes land referred to in clause 37 of
Schedule 9.3 to the Local Government Act 1995.
(2 Subject to section 26A, the Minister may by order —
@) constitute land districts and townsites; and

(b) define and redefine the boundaries of, name, rename and cancel the
names of, and, subject to this section, abolish land districts and
townsites; and

(c) name, rename and cancel the name of any topographical feature, road
or reserve.
€)) An order made under subsection (2) may include such matters enabled to

be effected under an order made under another provision of this Act as the
Minister thinks fit.
[Section 26 amended by No. 38 of 2005 s. 8.]

POLICY IMPLICATIONS

Nil

FINANCIAL IMPLICATIONS

Nil
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STRATEGIC IMPLICATIONS

Strategic Community Plan 2012-2022

Goal 1: Strong leadership and governance that underpins a more strategic approach to
community engagement, regional development and organisational sustainability

Objective 1.4: Business innovation, efficiency and improved services

Strategy 1.4.1 : Ensure legislative compliance and follow best practice principles in planning
and service delivery

RISK IMPLICATIONS

Risk: Failure to comply with legislative requirements leading to damage of reputation and/or
financial loss.

COMMUNITY ENGAGEMENT

No community engagement is required.
COMMENTS

Section 5.25(ba) of the Local Government Act provides for the holding of council or
committee meetings by telephone, video conference or other electronic means. The record
of meeting attendance must contain the name and other required details of any member not
physically present who has been approved by council (absolute majority required) to attend
a council or committee meeting by telephone, video conference or by other electronic means
(Administration Regulations 11(a) and 14A).

For the purposes of Administration Regulation 14A, a person who is not physically present at
a council or committee meeting is to be taken to be present if;
e the person is simultaneously in audio contact with each other person present at the
meeting by telephone or other instantaneous communication means;
e the person is in a suitable place (approved by absolute majority); and
e the council has approved (by absolute majority) of the arrangement.

For a person to not physically attend a council or a committee meeting, the council has to
approve (by absolute majority) a suitable place for the person to be physically present at
during the course of the specific meeting. A suitable place prescribed by Administration
Regulation 14A(4), is one that is located;
e in atownsite (as defined under section 3(1) of the Land Administration Act 1997) or
other residential area; and
e 150 km or further from the place at which the meeting is to be held, in accordance
with the notice calling the meeting.

The minutes of a meeting, where an approval is granted relating to a member’s attendance
at a council or committee meeting by telephone, video conference or other electronic means,
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must clearly show that the council has approved of the arrangement and clearly identify the
approved suitable place. The minutes must also confirm that such approval was adopted by
absolute majority.

ATTACHMENTS - Item 12.2.5

Attachment 1 - Written application by Cr Rushby.
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Attachment 1 - Written Application by Cr Rushby

Lisa Hannagan o _

From: Louise Gee

Sent: Tuesday, 23 August 2016 4:05 PM

To: Lisa Hannagan

Cc: Cr Simone Rushby

Subject: FW: Attendance of the September OCM by electronic means
Hi Lisa,

Could you please prepare a report for consideration at the August OCM for approval for Simone to
teleconference for the September OCM.

Thanks
Regards

Louise Gee
Director Community Development

SHIRE of WYNDHAM | EAST KIMBERLEY
20 Coolibah Drive, PO BOX 614 Kununurra WA 6743 | T: (08) 9168 4100 | M: 0408261882 | F: (08) 9168 1798 | www.swek.wa.gov.au

The iformation contained in this email, induding any attachments, may be confideatial and / or contain legally privileged informagion. If you are not the intended recipient
any use, disclosure or dissemination of this email is unauthorised. If you have received this email in error, please delete all copies, induding any attachments and alert the
sender. Yirus scanning is the responsibility of the recipient.

£33 Please consider the environment before printiag this email.

From: Cr Simone Rushby

Sent: Tuesday, 23 August 2016 3:46 PM

To: Louise Gee <Louise.Gee@swek.wa.gov.au>

Subject: Attendance of the September OCM by electronic means

Good Afternoon Louise,

[ would like to apply to attend the 27th of September 2016 by electronic means.

I will be at the Ellendale - Kimberley Diamond Mine which is located on the Gibb River Road Derby. I
have the facilities to do video conferencing and if this fails will be able to use Tele- conferencing. I will be

utilising the site security office for privacy and confidentiality.

Could you please include this for Council resolution next week at the August 30 OCM and advise if there is
anything further required.

Regards
Cr S Rushby

Get Qutlook for i0S
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